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THE 


INTRODUCTION. 
S almoſt all the Proceedings in our Courts 
A of Equity, with their Modes and Forms of 
Practice, have been taken from the Civil 
Laws of the Romans, or from the Canon and Feudal 
Laws; or have been founded on the Reaſon and 
Policy of thoſe Laws; I have, therefore, in the 
following Work, for the Eaſe and Advantage of the 
Practitioners, and for their better underſtanding of 
our Equity Proceedings and Practice, endeavoured, 
in- moſt Caſes, to point out where, and. how they 
have been derived, and taken from any of the be- 
fore: mentioned Laws, and 3 bear to 
each other; for without a tolerable Knowledge of 
this, I will venture to ſay, it is next to an In Poſſi- 
bility, that the Proceedings and Practice of Equity 
can ever be underſtood. ET 


believe 1 may yet farther ſay, that yithout the 
Knowledge of the Laws I have mentioned, it is alſo 


as impoſſible to have a thorough Knowledge of the 
Common Law (moſt of the ancient Maxims of 
which are governed by the Feudal Law), or to un- 

. a 2 derſtand 
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(iv) | 
derſtand the Conſtitution of our Country ; for that 
the ſeveral Laws I have before-mentioned, were alſo 
the principal Fountains. of our municipal Laws, and 
of our Conſtitution, is a Matter too well known 
to be queſtioned: But the feudal Syſtem is con- 
nected with the municipal Law of England, more 
than with the Law of Nations ;- and formerly made 
a chief Part of it, though now reduced to a Shadow. 
And it is judicioufly obſerved, by a late Writer upon 
the Feudal Law (Daltymple), Fhat it carried with 
it hot only a Syſtem of private Rights, which ſwal- 
lowed up all others wherever it came, but it alſo 
involved, in giving Effect to thoſe Rights, a Syſ- 
tem of Forms, which remain even when the origi- 
nal. Rights are no mere. Andi by an unaccountable 
Doctrine in their La, there are many Regulations, 


which. (pb to this Day, when: their Genius and 


Circumſtances have made them overturn} in gene- 
rah, the Doctrines themſelves. 


From this Conſideration, I have been often ſur- 
prized to ſee Gentlemen of: the Bar, and Members: 
of the Legiſlature; entirely ignorant of theſe Foun- 
tains (if E may fo. call them) of, oor Laws. In 
Scatland, a Knowledge of them is (as I have been 
credibly informed) a: Parti of the Education of a: 
Gentleman; and, that any Set of Men, unac- 
quainted! with the: Conſtitutioa of their Country, 
ſhould ſet themſelves down to frame and form Laws. 
for it; what muſt be the Reſult, but that which 
has, and does every Day happen, and ever will be 
the Caſe? Laws to alter others; Laws to amend; 
Laws to repeal; Laws innumerable! And, that 
another Set of Men ſhould} attempt to argue on a2 
Body of Laws, the Spirit, Reaſon, and . 1 

| | which - 


| ( * ) 
which they never knew, is as abſurd und vain td 
the full; and cannot but produce, what is too fre- 
quently the Cafe with the Profeſſion, that if two in 
an hundred be what may be called * it is 
almoſt as much as e TE 


It has mer Times grieved me to wa” "that 
a Profeſſion.” b honourab! "4s that of an 355 
cate would be, were it — as it 8 | 
ever, from Ignorance, , 2 2 K 
Manners, fink into the lat * rrp 
Contempt: And yet, how is it to e t 
it ſhoull + eſcape, * as Milron ſays 4 Tre Aate 
upon Education, the Profelſth are red to it only 
as a Trade, groundiry eir Purpoſes bor on the 

ent and heavenly Wow kr of Juſtice and 

quity, which was ever inch them, but on the 

promiſing and pleaſing Thoughts of litigious Te 
fat Contentions, and flowing n 


But alas vere thefe to be the only Conbiderations 
for entering into the Profeſſion, and their Educa- 
tion not to be extenſive, free, and liberal, and Tuch 
as I have mentioned in the Preface to my Law Prac- © 
zice, the Diſgrace of the Profeſſion would by no 
Means be the only Evil that attended it. Are * 
not the Perſons, on whom we are to depend for the 
Defence of Life, of 2 and Property ?. And 
are they not, one Day, to be the Judges of theſe | 
ineſtimable temporary Bleſſings ! 


If, then, they ſhould not be killed, and fit to 
execute this werghty Truſt, what muſt -be the Con- 
ſequence! To the Public, heavy Miſchiefs ; to 
themſelves, Shame, Diſhonour, and Contempt ; 
and withal, eternal Chagrin, and conſtant Uneaſi- 

a3 neſs 
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neſs of Mind: For every Man cannot but know 
whether he is, or is not, ignorant of the Buſineſs 
of any Station or Profeſſion he undertakes. He may 
attempt to deceive others, and ſome few he may 
deceive ; but himſelf he cannot. This muſt lay a 
Judge under the continual Apprehenſions, of being 
not only impoſed upon, but alſo drawn into Contempt 
and Sport ; and has made Men, otherwiſe, in pri- 
vate Life, good-natured, gentle, and complacent, 
extremely peeviſn and intemperate on tha Bench. 
—— A ſhocking Sight! ! 


The Scotch had a Law, and which they ſtill en- 
deavour to adhere fo, not to admit any Perſon as 4 
Judge, who had not been a practiſing Advocate 
for a certain Number of Years, ſufficient (it might 
— ſuppoſed) to qualify him for that moſt important 
Station. 8 | Fa LF EEE EY age 3 


We have, it is true, an Appeal to the Lords of 
Great-Brutain; and a: great Advantage it may be: 
But, as the wiſeſt Council that ever was on Earth 
have erred, I would not that our Judges ſhould pay 
ſo intirely an implicit Submiſſion to the: Wiſdom of 
this Court, high as it is, as never to venture to pro- 
nounce againſt any of its Determinations, but, to 
conſider them as infallible Precedents ; for, were 
that to be the Caſe, the Remedy might be worſe 
than the Evil, by many Degrees. 4 * 


The Romans, in the firſt Ages of their State, 
held the Profeſſion. of an Advocate in the. higheſt 
Eſteem; and the Seats of their Bar were crouded. 
with Senators and Conſuls. They, whoſe Voices 
commanded the People, thinking it an Honour to 
be employed in defending them. 
1 | . They 


(in) 


eyen Futroni; as if their Clients were not leſs 
obliged to them, than freed Men to their Maſters. 
But the Bar was not then venal. Thoſe, Who 


aſpired to Honours and Offices, took this Way of 


gaining an Intefeſt in the People, and pleaded 
„ ib. 

This, as it is now a Profeſſion for Livelihood, 
cannot be expected. And if its Profeſſors are pro- 
perly qualified, and do for their Clients ag they 


ought to do, there are no Labourers in the Com- 


munity more worthy of their Hire; for there is no 
other Profeſſion whatſoever, where Abilities, Afſi- 
duity, a Knowledge almoſt as much as the Life of 
Man can compaſs, and every moral Perfection, are 
ſo much required, as in that of an Advocate in 
Law and Equity. How yoluminous muſt thoſe 
Books be, in which our Laws are. contained, when, 
O Shame to hear! the very. Abridgment 'of them 
takes up no leſs, at this Inſtant, than three and 
twenty large Folio Volumes, | £ 
The Eloquence of the Bar is another Matter, it 
is to be wiſhed were properly ſettled. And here 
again, the abſolute Neceſlity appears, of a thorough 
eee of the Profeſſion; for I will be bold to 
affirm, that there is not any Thing more impoffi- 
ble, than, that a Man ſhould explain or convey 
intelligibly to others, what he himſelf does not 
completely underſtand, be the Subject what it will. 
To pretend to plead, without theſe Advantages, is 
to attempt the railing of a great Building, without 
c TI 


14 From 


e 11 [1's p tf In. ö In 2 
They were ſtiled Comites Honorati, Clariffenii and 


ture of the ubjec © wi admit of, without 1 5 
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From what I can collect from the beſt of Authors, 
and have | heard from thoſe of my Time, moſt 
capable of judging, the Language to be uſed at the 
Bar ir ſhould be rng and expreſſive, without Stiff- 
neſs or Affectation, as ſhort and conciſe as the Na- 


"igf 


either obſcure or ambi; 2 and eaſy and flowin 


dom, who. Was a for that Kind of Orato 
84 is Alone fit for the Bar 3 and who, I believe, 
owed, * never e if ever he w 
N 11 bad the } 22 55 Ba og covet | 
reting his Thoughts by the moſt har- 

monious tn Bo of the beſt I heſen Words, 
both for Wien and 1 He had that h Knack 
of famil iar 17 9 0 Ideas 3» every, even 


the 4 — 70 every Man who heard 
C 


Ih mn FM an 25 998 at the Rar, 3 in this __ | 
t 


him m Cher f he could fra the ſame 
Way ; but oth ſuch Perſpicuity and Strength of 
Reaſoning, as I never before ſaw any Man poſſeſſed 
of within any Degree of him, and it is Five * 
dred to One if ever I do. 


The Adoration (if ſo I may call it) which 
was always paid to o him, whenever het aroſe to 


ſpeak, was more than ever I ſaw offered to an ay 


Man, except his Father. All around him aro 
with him, as if . would not loſe a Syllable that 
fell from bis Lips. And ſo it is in the Senate-. 


houſe.— 
With grave 
Aſpeft be roſe, and in bis r if ng ſeem'd 
A Pillar 


| (ix) 

. A Pillar of State: Deep on bis Front engraven 
Delibergtion ſat, and public Care. 

Brem Audience, and Attention fill as Night, _ 
gr Summers Moon: tide Air, I. ere be "poke. F 


A1LTox's Par. Loſt. 


He was always Miſter of his Brief; and never 
attempted to Poe or bee on any Court, or 
e 


to infiſt, or perſiſt, when be knew "his Client's 
Cul was not g juſt one; nor. did he ever uſe the 


lintle Arts of Chicanery and Sophiſtry, or any 


Tricks gr,Cunniog in his Pleading: His true Ora. 


* 
” 


tory needsd them. not, and his Candour abhorred 
em 
them | * * 


He was alſo abſolute Maſter of the Practice of 
the Courts, by conſtantly ſitting in them, inſtead of 
Walking the Hall, when he was at Leiſure, This 
brought” him infinite Buſineſs; as it muſt to every 
Gentleman of the Bar, who underſtands the Prac- 
tice well, whilſt Motions continue to be, as they 
are at preſent, at leaſt two-thirds of the Buſineſs of 


Ir is to he hoped, the young Gentlemen now at 
the Bar, who have had the Advantage of hearing 
him, will make him their Model, as an Advocate. 
A more perfect one no Nation ever produced; and 


he is equally fo in the high Station he now ſo emi- 


nently Hills In an Account I have met with, of the 


Life of Lord Chief Juſtice Hale, there is a Part of 
the Character of that great Man, ſo applicable to 
tha Gentleman, that I cannot help inſerting it 
3 | 


* 


1 | 4 He 


(*) 


& He was (ſays the Author) ſincerely bent on 
& diſcovering the Truth and Merits of a Cauſe, 
and would therefore bear with the meaneſt Coun- 
«. ſel, ſupply the Defects of the Pleaders, and never 
«© take it amiſs, when ſumming up the Evidence, 
„to be reminded of any Circumſtance he had 
< omitted, for being in a high Degree poſleſſed of the 
« Qualification, ſo peculiarly neceſſary to a Judge, 
« I mean Patience (without which the moſt excel- 
& [ent Talents may become inſignificant) no Con- 
<« ſjderation of his own Convenience could prevail 
„with him to hurry over a Cauſe, or diſpatch it 
< without a thorough Examination. Now I will 


venture to ſay, that there is not a ſingle Part of 


this Portrait, which will -not be allowed by all who 
know the Gentleman I have here ſpoken of, to 
be as if it had been drawn for him, but to add 
withal, ſuch an uniform Dignity of Behaviour, with 


2 Grace and an Aſpect, as if Nature had deſignedly 


him for: the exalted daten ho: i. placed! in, 


If any of our young Advocates, now growing 
up, have formed themſelves upon this moſt excel- 
lent Model, we ſhall then ſee an End of thoſe long 
winded Diſcourſes, formal Heſitations, and diſguſting 
Repetitions, of what the Speaker himſelf, or others 
before him have ſaid, with which the Ears of Courts 
are daily tortured ; cr thoſe ſtrange forced pathetic 
Exordiums, ſtuffed with attempted Flights of Ima- 
ination, and florid pompous Pictureſque, without 
the leaſt Connection, or Method, of late Years too 
often uſed at the Bar, eſpecially in the ſtating of 
Caſes, and this, ſometimes, on very trifling Mo- 
tions, by ſugh, as either love to Talk, or ſeek to 


eaptivate. A ſpecies of Oratory, (if it at all de- 
| | "7-5; 00M] 


xi) 


ſerves the Name) which the Bar has nothing to do 


with, and in a Court of Juſtice! never ſhould be 
uttered; as it is an Abuſe of the Court, and a real 
Miſchief to the Suitors, by the great Delays it 
muſt. of courſe promotdta | 


Cicero ſays, (ſpeaking of thoſe who profeſſed Ora- 
tory in his Time) © That many of them employed 
„their Skill, rather to promote their own Repu- 


tation and Applauſe, than to ſerve the real In- 


« tereſt of Truth and Virtue; for they propoſed 
© in an arrogant Manner to teach how a bad Cauie 
might be ſo managed, as to get the better of a 
good one; that is, they would undertake to 
« charm the Ears, and ſtrike the Paſſions of their 
« Hearers in ſo powerful a Manner, by ſophiſtical 
© Reaſonings, turns of Wit, and fine Language, 
* as to impoſe Falſhoods upon them for Truth; 
* than which nothing can be either more diſinge - 
# nuous in it ſelf, or prejudicial to Society. x 


In ſhort a prudent Man is not fo deſirous to ſay 
a great deal, as to ſpeak to the Purpoſe, and there- 
fore will make Choice of proper Arguments, and 
ſuch only which have a direct Tendency: to confirm, 
or illuſtrate his Subject; and for this End, it is 
neceſſary for him firſt to gain a thorough Know- 
lege of the Subject, and then Arguments proper 
to. ſupport it, will of courſe ariſe to him. A Gen- 
tleman now at the Bar, (Sir Simon Bradſtreet) in a 
long courſe of Attendance there, has moſt inviola- 
bly adhered to this Method of pleading and ſpeak- 
ing: To ſum up the Whole of this great Lawyer, 
in a few Words, He never ſays more in any Cauſe 
than is proper and. neceſſary; his honeſt Heart, 
ve ot Gus „ ep 1 96 1 $4. profound 


( Xil) 
profound Know „and great Judgment will not 
ſuffer it, and as ſe om leſs. Sth to be wiſhed he 
had many Years more to live, than from the courſe 
of Nature can be expected. There are indeed a 
Set of young Men, now at the Bar, who are grow- 
ing very faſt in their Profeſſion, and from whom 


much is expected. 


There is another Kind of Oratory which 1 dials 
alſo ſeen uſed at the Bar, by Men of Abilities and 
Knowledge, which has often rendered thefe twa 


gfeat Advantages but of little real Value ta them; 4 


and that is, the making Points of every Thing, 

even of the ſmalleſt Conſequence ; for when 8 
are accuſtomed to this in a Man, the 

grees drop iheir Attention to him, and Things the 

moſt material, paſs unheeded with the triv 


As to their Behaviour ta the Attornies of the 
Courts, it is as much beneath the Dignity of this 
Profeſſion to Court Attornies for Buſineſs, as it is 
becoming it, to behave to them as Gentlemen 
etght to behave ; and let them ſtill but act in this 
Manner, and take Care to underſtand well the 
Buſineſs of their Profeſſion, and they may rely on 
it, that it .cannot fail, but they muſt be conrted 
for Advocates. Politeneſs and Afﬀability ever flow 
from a humane good natured Heart, as ſurely, as 
H Treatment, bad Language and Abuſe do, A 
Rancour, Pecviſhneſs, and Malevolence. 


I have not as yet ſaid any Thing of the Moral 
or the Religion wy an Advocate; but that both 

theſe are moſt effentially neceſſary to this Profeſſi- 
on, I wilt for the firſt refer to Lord Bacon's Eſſays 
civil and moral, / 56 of Judicature, and to his 


Speech 
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Speech to Juſtice Hutton, (would he had himſelf 
followed it) when he was called to be one of the 
Judges of the Common-Pleus; and to Cicero and 
Quinnilien, and particularly the latter, where you 
will find! this Subject treated, in all the Extent it 
deſerves: in the twelfth Book of his Iuſlitutions. 
And as for the Neceſſity of Religion, I will venture 
to ſay, that the higheſt Morality that ever was 
taught on Earth, is far ſhort of that divine Syſtem 
of Inſtructions and Directions for the Rule and 
Conduct of Life, laid down in the New Teftament,. 
ſo heavenly and ſo perfect, as only the Perfection 
from hence it came eould have formed it. But 
ſo far have the Youth of this Age been from think - 
ing Religion as neceſſary in the Profeſſion of the 
Law, that it is become a Faſhion now to com- 
menee Freethinkets, © or at leaft Scoffers of all 
revealed Neligion, from the Inſtaut they commence 
Templars, and to look. on the Attendance of 
public MWorſhip as a. Matter no Way neceſſary, and 
as the Loſs of ſo much Time; and thus: do many 
of them proceed during the Whole Courſe of their 
Lives. | FE 


That any reafonable Man can thus fuffer him- 
felf- to be led away, and blinded abſolutely, and 
to his-own' eternal Perdition, from the Power, of a 

revailing Humour, or in compliance with a ſenſe- 

{s-Fafhton” of the Times. If (as a great Author 
fays)  Free-thmking” tends to Atheiſm, were the 
Arguments for and againſt a Deity equal, wo 
with the leaſt Pittance of Reaſon, but would take 
the Side of the Queſtion, where, if he erred, he 
would loſe nothing, in preference. to that, where, 
if he be miſtaken, he is undone for ever? If it 

tends to Deiſm, or a diſbelief of revealed Religion, 
3 to 


( xiv ) 

to what End is it? Would theſe Men, to ſhew their 
Learning and ſuperior Wiſdom (as they vainly ima- 
gine) deſtroy the Credit of Tradition, and the 
only true and perfect ſyſtem of Morality that ever 
exiſted, and which the Spirit of God only could 
have dictated, diſturb the Minds of the People, 
and overturn the whole Peace and Order of So- 
ciety ? a2 a 


From hence it is, that ſo few of this Profeſſion 
are ever ſeen in the Temples, even on the Sabbalb- 
Day. Some indeed put it upon Neceſſity from a 
hurry of Buſineſs which might be fatal to others, 
if it were neglected; what Excuſe this may be 
hereafter, or how it may be received, is more than 
I ſhall undertake to diſcuſs: But I believe there are 
few will venture to ſay, it will be any to thoſe, if 
ſuch ſhould be, who have ſpent many Hours in 
the preceding Week, in which the ſame Buſineſs 
might have been dorle, in Idleneſs, Pleaſure, and per- 
haps Intemperance. And how baneful muſt the Ex- 
ample prove, if Men of Learning, and Perſons of 
Diſtinction, Station and Fortune, ſhould not onl 
not pay that due Regard to the Sabbath, whic 
the Laws, which they themſelves, are concerned in 
Framing and are to enforce, require and command, 
but ſhould alſo violate them openly and publickly: 
Can it be expected, but that the lower Claſſes of the 
People will look upon Religion (as ſome of the late 
poiſonous Writers have, as wickedly as falſly 
termed it) a meer Piece of State Policy! And if 
that ſhould ever grow to be the Caſe, do they 
imagine that any human Laws already framed, or 
which the Sagacity of Man can poſſibly contrive, 
would keep the Wicked in Awe? Muſt it not be 

univer- 
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univerſally allowed, that there are many Actions 
might be committed in the Dark, where the Eye 
of Man could never penetrate, which the Eye of 
God alone prevents! Is there not great Reaſon to 
think we are on the Brink of this being the Caſe; 
to ſee our Places of public Worſhip frequented 
chiefly by Women, and a few old Men, 


The Length of the Services in our Church, has 
been alledged by ſome as an Excuſe; who ſay, that 
if they were ſhorter and more connected than they 
are, it would induce Numbers to go, who now ſtay 
away, thinking it next to an impoſſibility to keep 


their Attention engaged, for ſuch a length of Time, 
_ > with the Strictneſs which is moſt properly required 


in Prayers; that the many Repetitions of the ſame 


Prayers, and of the ſame Things in Prayers, may 


lead Men to employ their Thoughts' on other Ob- 
Jjects, and theret 


ore think it more fit to ſtay at 


Home, and pray in their Cloſets. That it is ex- 


tremely difficult, even in private Prayer, to keep 
our Thoughts from wandering, even for a few Mi- 
nutes, and that it muſt be much more ſo in pub- 
lick Prayer, which laſts for Hours, and where the 
Avocations are innumerable; but theſe are Matters 


much fitter for the Exerciſe of Divines, or of the 
Convocation, than of my Pen, and to that learned 


Body I leave it. = 


And where Religion is, there will Truth be alſo, 
which is the laſt, but not leaſt valuable Qualifica- 
tion, I will recommend to the Gentlemen of this 
Profeſſion. A proper Zeal in an Advocate for his 
Client, when adorned with Truth, is moſt lauda- 
ble; but if Zeal for the Succeſs of a Client, or an 
Earneſtneſs to gain Clients, ſhould lead him into the 


baſe 


Fa] 

baſe Frauds of | Chicamery, or ſhould: carry, him ſo far 
to miſrepreſent, a Fact, or to affirm that to be a 
Pad, which, he knows to be otherwiſe, or (which 
is equally, bad) of Which he has no Knowledge at 


all, or in Which he never was inſtructed, it would 


then be infernal ickedneſs :- Fo ſee/twao'Gentle- 
men of a Profeſſion, ſo honourable as this would 
be, were it but in the Way it ought to be, affirm- 


ing (as it ſometimes happens) diametrically oppoſite 


to each other, and this on a, Matter of Fact alſo 
mixing with the Paſſions of their Clients and in the 
ſtrongeſt Convullions of both Mind and Body, is 


reall horrid to behold; for, that-in-ſuch'a Caſe, they 


can both ſpeak Truth, is metaphyſically impoſſible, 
oF and ſhould the Falſhood <dn 72 
air Suitor may be ſtripped of his Right. In ſhort, 
this Evil is come to ſuch a Paſs, that now a days 
there is ſcarce any ſuch Thing, as knowing what is 


Law, from what is not, or what is Truth and what 


nl l. 


What an Opinion muſt the Author of Hudibras 
have had of this Profeſlion, when he drew the dreas 
ry Portrait of it, in the ſecond Vol. of his Remains. 
But indeed, it rather ſeems to be the Brrath of 


Anger, Malignity, and Invective, than of Truth, 


or any Intention to correct or reform. 


As for the unfortunate Part of the Profeſſion; of 
which I am a Member, (unfortunate, as it is attend- 
ed with Diſhonour, and the Contempt even of the 
loweſt Mechanick, nay, the very Sound has Obloquy 
in it; whereas, if it were properly regulated, it 
would be quite otherwiſe, and would merit Credit 
and Honour) I have already, in my Preface to the 
Practice of the Law Side of this Court, ſaid every 

| Thing 
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Thing I could think of, to promote a Regulation 
of it; but although ſeveral of the beſt Judges of 
theſe Matters, and in whoſe Power it is to compaſs 
this good Work, have approved of the Scheme I 
have there propoſed for it, and think it would be of 
infinite Advantage to Society, yet I do not ſee the 
leaſt Likelyhood of any- Attempt being made for the 
P urpoſe. 


It is true, there are but few Inſtances of Attor- 
nies, (conſidering their Numbers) being publickly 
cenſured; or ſtripped of their Gowns; but that a 
thouſand little ſorry Acts of Cunning, Fraud and 
Knavery, are committed every Day, by many of 
the lower Sort of them, which unfortunately never 
come to be canvaſſed or expoſed, either from the 
Expence that would attend it, or the Inſignificancy 
of the Value of the Miſchief, is too well known to 
be denied. And when any wretched Client falls in- 
to their Clutches, inſtead of thinking of recovering, 
or defending his Property, they are ſure to uſe the 
whole of the little Art and Craft of the Profeſſion, 
in ſpinning out the Cauſe to all the Length they 
can, and to make 'the moſt of it, by innumerable, 
unneceſſary, wrangling Motions, on every trifling 
Neglect or Miſtake, in meer Points, or y Sana of 
Practice, no way relative to the real Merits of the 
Cauſe; but how can this be otherwiſe, whilſt Per- 
ſons of the meaneſt Rank, without Six-pence to ſup- 
port them, or the leaſt Degree of Education, are 
every Day admitted Attornies, 


Many an excellent Handicraft's Man, and Mecha- 
nick, have been loſt to the Publick, by the Folly, 
Blindneſs, and Vanity - Parents, in placing to Pro- 


ſeſſione, 


* 
— xe . 


— 
— 


12 . PD 


2 KR AEM, 2 —— _ 


( xviii ) 
ſeſſions, and endeavouring to make of their Chil- 
dren, what Nature neyer meant them for: And 


of all Profeſſions, there is not one, where ſuperior 
Abilities, Education, ſolid Judgment, great Acti- 


vity, Perſeverance, good Health, an almoſt inex- 


hauſtible fund, of Spirits, and. other Advantages, of 


which altogether, not one in twenty thouſand is 


poſſeſſed, are more requiſite. 


I do verily believe, if all the. Caſes were known 
and collected, where Cauſes have miſcarried, or 
wrong Determinations have been given therein, 
from the Ignorance or Corruption of thoſe who were 
employed in the conducting them, they would fill 
as large a Volume as is now extant, in either Law 
or Equity; and as for their Ignorance, it is encrea- 
ſing every Day, and has been Þ theſe ſeveral Years, 
eſpecially ſince the Law Proceedings have been in 
Engliſh, which has cauſed a moſt viſible Alteration 
in the Profeſſion, for the worſe. 


When I went an Apprentice to the Profeſſion of 
an Attorney, for one Gentleman's Son of any For- 
tune now put to it, there were then five; nor is it 
to be wondered at, whilſt not the leaſt Pains or Care 
are taken to correct, or regulate it, by thoſe who 
have it in their Power to do it; and whilſt it la- 
bours under the many Diſadvantages,. (of which I 
have mentioned ſeveral in my other Preface) and 
the ill Treatment it is daily ſubject to. I am con- 
vinced, that many People think an Attorney un- 
reaſonable, if not diſhoneſt, if ever he demands any 
Thing, even for his Labour, which, if he has any 


Degree of Buſineſs, and does his Duty, is not ex- 


ceeded, if equalled by any Drudge in Society; and 
this Abuſe flows frequently from thoſe, —_ in 
| their 
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( xix ) | 
their own Occupatjons and Spheres, are robbing and 
plundering others, either the Publick, or Indivi- 
duals, every Dy of their Lives; but it is the Cry, 
and the Station is low. 


When publick Offices ſhall be built together, 
and Officers obliged to certain Hours of Attendance, 
a ſober, honeſt, diligent Attorney, may then have 
a ſomewhat better Life; and better would it be 
again, if their Clients did but think their ſevere La- 
bour was really worthy of any Hire. It is an ill 
judged Thing in Attornies, to put the Fees the) 
pay to Lawyers, and to Offices into the ſame Bill wit 
their own ſorry Emoluments; for generally, Clients 
look upon the greater Part of the Sum total, to be 
the Attorney's Profit, whereas, it is ten to one, if 
his real Profit be one ſixth part of the Bill. And if 
he advances the Money to Lawyers, Offices, and Six 
Clerk, (which is often the Caſe) it is well, if, after 
paying his own Clerks, he has the Intereſt of his 
Money, without any thing for his own Labour. I 
know. that this has happened to be my Caſe, more 
than once, after having been a long Time kept out 
of the Money, and in the End paid with ill Will, 


The only Advantage worth prizing, that I could 
ever find this Profeſſion has, is this, If an Attorney 
behaves properly, and Acts with Honeſty, it will not 
be in the Power of any ſingle Perſon, who bears 
him a grudge, nay not of ſeveral, to hurt him 
much: Whereas, in ſubordinate Civil Employ- 
ments, there is in moſt Men fo ſtrong a Diſpolition 
to exert highly any little Power they are poſſeſſed of, 
or to lay hold of it to gratify private Reſentments, 
Diſlikes, or Prejudices, whenever they can, that it 
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is hardly poſſible for any but baſe and fervile Spi- 
rits, or the moſt wretched Poverty, to bear the In- 
ſults, Whips, and Scorns, they may be daily ſub- 
ject to. Beſides, the Sallaries annexed to moſt of 
theſe Employments, are, from the Change of 
Times, the encreafe of Trade and Buſineſs, but eſ- 
pecially the prodigious Encreaſe in the Prices of 
Proviſions (almoſt treble what they were when the 
Sallaries were firſt fixed) ſo inconſiderable, that 

they are no Recompence for the Labour required, 

and hardly ſufficient to ſupply the common Neceſſa- 

ries. of Lite. 
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Another Matter very worthy of Conſideration: is, ; 
the Privilege an Attorney has ;; it is a very exten- 2 
five Privilege, and it is fit it ſhould be ſo; at the 
ſame Time it ſhould be conſidered, that it was ori- 
ginally given to Attornies, not upon their Account, 

ut for the Benefit and Advantage af their Clients, 
who otherwiſe might be great Sufferers; but the Uſe 
that is made of this Privilege, by the lower Sort of 
the Proſeſſion, is terrible to Society, and calls loud- 
ly on the Legiſlature to prevent it, (if the Judges 
cannot do it, which I think is fully in their Pow- 
er, as is mentioned in my Preface to the Law Side 
of the Exchequer) by properly regulating the Pro- 
f:iion. They are in all Civil Actions free from 
Arreſts, except upon an Execution: They are to 
be ſaed in their own Courts, and by the Indulgence 
of the teveral Officers of the Court, in the General 
they pay no Fees, not even if they recover them 
from the oppoſite Party. Relying then, and on 
theſe Advantages preſuming, few of theſe lower Sort 
of Attornies pay any thing they owe; and unleſs 
the Demand be conſiderable, who in his Senſes 
would engage with ſuch an Attorney? 


I may 
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| am ſure what I have here ſaid, cannot offend any 
honeſt worthy Gentleman of the Profeſſion, (and it 
is well known, there are ſeveral as much ſo, as in 
any other Profeſſion whatſoever) as to others, I am 
quite indifferent as to their Thoughts of the Mat- 


1 ter. 

: Suſpicione fi quis errabit ſua, | 
| Et rapiet ad ſe, quod eſi commune omnium, 
* Stulte nudabit Auimi Conſcientiam. 

; Phedr. 
Ki The Grievance is, that in the general Odium, 


which attends the Profeſhon, the innocent are in 
ſome Meaſure involved with the guilty, and often 
treated with the greateſt Rigour and Injuſtice, 


It would be greatly in the Power of ſuch of the 
Profeſſion, as are in Eſteem, and much to their 
Honour, to promote the good and wiſhed for Work 
of reſtoring it to ſome Credit, by meeting together, 
and repreſenting to the Judges, the ſeveral Abuſes 
that have long been, and are daily growing in the 
Profeſſion, with ſome Scheme or Propoſal, for re- 
medying the preſent, and for preventing future ones. 
And at the ſame Time to eſtabliſh ſome Fund, for 
the Relief of the diſtreſſed Families of Attornies, 
who ſhall die in poor Circumſtances. But alas! 
this 1s a kind of Spirit, from which this Nation, 
above all others upon Earth, ſeems moſt eſtranged. 
There is one unlucky Cuſtom here, which I have 
alſo mentioned in the aforeſaid Preface to my for- 
mer Work, as too generally prevailing among us, 

which leaves no time to ſpare for Acts like theſe, 
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and until it is aboliſhed, it is impoſſible that this 
Kingdom can flouriſh, 


It is now the only civilized Place on the Globe, 
where this vile Cuſtom of deep drinking is conti- 
nued ; if it has abated any Thing, it is but ſince the 
exceſſive Gaming, which has been practiced here of 
late, was introduced, and which is alſo now amongſt 
all Ranks of People. Dreadful alternative! and 
terrible to Thought, that we can only get the bet- 
ter of one Evil, by plunging thus into another. 


In my ſaid other Preface I alſo mentioned ſeveral 
Things, which in our Laws, and the Execution of 
them, and the Practice of the Courts, it is univer- 
ſally allowed, much need correction and amend- 


ment. I have here ventured to ſet down ſome few - 


more that have ſince occurred to me; as alſo ſome 
further Hints to ſome of my Brethren, and likewiſe 
the Officers of the ſeveral Courts, for their better 
Conduct in their ſeveral Buſineſſes. 


The Law of Uſes and Truſts, is at this Day al- 
moſt as difficult to underſtand, as when it was at 
firſt contrived; and there is not any Thing more 


uncertain, than when a Uſe is executed by the Sta- 


tute of Uſes; and in Proportion to this Uncertainty, 
muſt the Security be in the Alienation of Property, 
the Jointures of Widows, and Proviſions for Chil- 
dren: For by the Uſe not being executed, there may 
not be a proper Tenant to the Præcipe in a Reco- 
very, and of courſe the Eſtate Tail not docked, all 
which may not appear until after a Number of Years, 
and many Family Settlements made: And of this 
I have myſelf ſeen a recent Inſtance in a Family in 


this Kingdom, on a Recovery ſuffered near one 
| hundred 
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hundred Years ago, and ſeveral Recoveries ſince, 
all under the Inſpection and Advice of the ableſt 
Lawyers that were in this Kingdom, in the Times 
they were tranſacted, and there has been no Period 
in which there has been more able ones. | 


The great Uncertainty there frequently happens 
in the Conſtruction of Powers and Proviſoes in Mar- 
riage * Settlements, is another no ſmall Grievance. 
I have in my Courſe of Buſineſs, met with ſeveral 
Caſes, where from the ambiguous, dark, and un- 
certain Manner in which theſe Powers have been 
penned, it has puzled ſome of the moſt eminent 
Counſel in the Kingdom, to ſay, whether a Daugh- 
ter is, or is not intitled to her Portion on her Mar- 
riage, or at what Time ſhe is intitled , or if it can 
be raiſed during the Life of her Father; or how it 
is to be raiſed, or how, or in what Manner, or by 
what Conveyance a Sum of Money is to be raiſed, 
which a Tenant for Life was, by the Original Agree- 
ment, to have a Power to raiſe. And if it ſhould be- 
come neceſſary to apply to a Court of Equity, for 
any of theſe Purpoſes, there are ſo many Parties to 
be made, and the Expence of Law Suits ſo prodi- 
gious, that unleſs the Demand be ſomewhat conſi- 
derable, it were better never to attempt the getting 
it. Should not all theſe Powers, for the Sake of 
the Peace of Families, and for the Credit of the 
Law, be ſo explicitly and clearly penned, as to an- 
ſwer fully the Intention of the Parties, and to be free 
of every Doubt and Difficulty. | 

| b 4 I allo 


* Theſe Family Settlements, by which, the firft born Son ſhall, 
inherit the Eſtate, were founded on Part of the Policy of the 
aforeſaid Feudal Law, long ſince aboliſhed ; and have been the 
bane of many of them, They prevent Emulation, and often 
deſtroy all Honour, Love and Duty to Parents, 


( xxiv ) 


T alſo mentioned ſome Matters in my ſaid other 
Preface, which I thought of ſome Weight, in Regard 
to the preſent Method of examining Witneſſes ; the 
little Care there is taken in preſerving the Depo- 
ſitions, and the fatal Conſequences attending theſe 
Neglects. I will only add thus much further, that 
I am moſt fully convinced, that a very ſkilful Agent 
with two ſkilful friendly Commiſſioners, may, with 
the Help of ſuch Evidence, as is ſeldom wanting 
here, make an extreme bad Cauſe appear in a quite 
different Light, from what it really is; on the Miſ- 
chiefs of which, I believe, I have no Occaſion to en- 
large, they are too glaring. Suppoſe half a dozen 
Gentlemen of ſufficient Property, who have been 
bred to Buſineſs, and of undoubted and approved 
good Character in each County in the Kingdom, 
and always reſident, were appointed by the reſpec- 
tive Courts, as their Examiners in fix of the 
principal Towns of the County, one in each, at 
7 with ſuitable Allowance for their 
rr ens 


I alſo ſubmit it to the Conſideration of the Legi- 
ſlature, if the Members of either Houſe ſhould 


have a Privilege, except for their Perſons, in any 


Proceedings, either at Law, or in Equity on Judg- 
ments, which are the common Security of the 
Kingdom, or on Mortgages. By its being ſo, to 
my Knowledge, Money has been often refuſed to 
Men of the largeſt Fortunes, and of the beſt of 


Characters, who have been either Lords or Com- 


moners, 


It is alſo well worthy of Conſideration, if on 
Bills to forecloſe Mortgages, the Plaintiff ſhould 
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not be paid every Six-pence he hath neceſſarily 
FF expended thereon ; for in getting only the common 
taxed Colt, between yy and Party, what with the 
Croud of Parties it is often neceſſary to make, ſe- 
veral of them perhaps for Conformity only, (as it is 
ſtrangely termed) and the infinite Delay, that muſt 
for that Reaſon, if there were none others, of 
courſe attend theſe Suit, if the Sums be not a large 
one, the Mortgagee had by far better fit down at 
once with the firſt Loſs : Beſides, ignorant People 
aare from hence inclined to think, that the Courts 
are not diſpleaſed on theſe Occaſions, as they get 
rid of preſent Trouble by theſe Objections for Want 
of Parties, too often founded in mere Forms. If 
-* ſomething be not ſpeedily done, to remedy this 
every Day growing Evil, it will at length come to 
that Paſs, that not any Man in his Senſes will 
lend his Money on any Security in the Kingdom. 
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The Power the Six Clerks and Attornies have 
in Courts of Equity of iſſuing Attachments, and 
in the firſt Inſtance, arreſting a Defendant for Want 
of an Appearance, or for Want of an Anſwer (ei- 
ther of which may be, and generally is, owing to 
the Neglect . of the Attorney or Agent concerned 
for him, or the Non-attendance or Abſence of ſome 
of the Officers of the Court) may be attended with 
great Inconvenience and Miſchief, It is a Power 
too great to truſt in the Hands of ſuch under Of- 
ficers, and has been much abuſed of late. The 
Credit of a Man may be for ever ruined by it ; and 
it can anſwer no End to do it in this early Way, 
but to put Money into the Pockets of Officers, or 
to gratify an il|-natured, evil deſigning Plaintiff It 
loudly calls for Regulation ; nay, for Reſtraint. 


By 


(xxvi) 


By an Act of Parliament, made in England, in 
the twelfth Year of his preſent Majeſty's Reign, 
No Attorney there ſhall, in his own Name, or in 
the Name 4 any other, commence or proſecute any 
Action, or Suit (except Suits commenced before 
his Confinement) ; and all the Proceedings in ſuch 
Action, or Suit, ſhal} be void and of no Effect; 
and ſuch Attorney ſhall be ftruck out of the Roll, 
and incapacitated from acting as an Attorney; as 
ſhall alſo any Attorney, making Uſe of his Name. 


Would not this Act be of infinite Uſe in this 
Kingdom alſo? where there have been many Griev- 
ances in this Way, committed by ſome of theſe 
poor Wretches, who, to gain a forry Fee, or get a 
gratis Meal, make it their Buſineſs to ſpirit up all 
the beggarly Priſoners in the Gaols with them, on 
whom they can prevail, to perplex and harraſs 
others, and put them to immenſe Expence at Law, 
for old, imaginary Demands, or Claims. 


I have alſo, ſince the Publication of my ſaid for- 
mer Preface, ſeen ſome Inſtances of fatal Conſe- 
quences, which have attended, and ever muſt be 
the Caſe, of Attornies or Notaries Public taking 
upon them, unaided by Counſel, to draw Deeds 
and Wills. It is no more the Buſineſs of either of 
them, than it is the Buſineſs of a common Maſon, 


to draw the Plan of a Palace, or of an Apothecary + 


to preſcribe in Phyſic. That a Man ſhould attempt 
to form various Eſtates, to create various Uſes and 
Truſts, and diverſe Limitations of theſe, who is an 
utter Stranger to their Doctrine and Principles; 


ought he not, in Conſcience, and in Juſtice, to anſwer 
| for 
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or all the Miſchiefs to Families, his Ignorance and 


Preſumption muſt moſt inevitably cauſe? I do ve- 


rily believe that from hence, one third of the Buſi- 
neſs of the Courts is produced. Let the one atteſt, 
proteſt, and ingroſs; let the other tranſcribe and 
ingroſs the Drafts of Counſel, and conduct his Cau- 
ſes through the various Mazes of Practice; and 


they will then act in their reſpective proper Spheres. 


In England there are Chamber Counſel, who lay 
themſelves out entirely for theſe Purpoſes, and ſel- 
dom or never attend the Courts: They are alſo 
employed in drawing the States of Caſes, and often 
in preparing the Briefs for Trials and Hearings; eſ- 
pecially in all Matters of any Difficulty or Impor- 
tance, and moſt properly. It is impoſſible that At- 
tornies, at leaſt as they are at preſent reared, can 
do theſe Things as they ought to be done; and on 
their being properly done, depends in a great Mea- 
ſure the Event of every Cauſe. | 


I alſo, in my former Preface, mentioned the ſe- 
vere Grievance of the Fees of Offices and of Coun- 
fel, and the terrible Delays which may be taken 
Advantage of, in the Proſecution of our Laws; but 
that for ſeveral of them I knew of no Remedy in 
a Country of Liberty. They are a Part of thoſe 
Conſiderations, which, for a free Conſtitution, we 
mult {ſubmit to pay; but yet, if ſome of theſe Incon- 
veniencies were confined to the Strictneſs of them, 
and not ſuffered. to be carried further than they are 
in themſelves, the Grievances would not be near fo 
bad as they are. And this the Legiſlature can do, 
without invading or infringing the Liberty of any 
Man ; and the Judges, in their reſpective Courts, 
could do a great Deal towards it. 

For 
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For Inftance, 15 Legiſlature could, by Act ob 
Parliament, ſettle and <ſtabliſh the Fees * the ſe- 
veral Offices, and fix certain Hours of Attendance 
for the ſeveral Officers, which would be a moſt uſe- 
ful, beneficial Work, and would in a great Mea- 
ſure, if not entirely, put a Stop to many of the un- 
reaſonable Exactions too often uſed by lower Clerks 
in Offices, in making the unfortunate Suitors pay 
for receiving Pleadings, after What they are pleaſed 
to call the O Hier- Hours, hen they . themſelves have 
been idling and abſent from their Offices Whole Eve- 
nings ; and may not a bad Man, for the very Pur- 
poſe, keep out of the Way? But (which is not to 
be endured) all theſe — Cf Exactions, Extortions, 
and Fleecings, are by ſome of theſe lower Gentle- 
men ted as warrantable, from a Syſtem of 
new Rights, by themſelves invented, or created 
and eſtabliſned, under the ſeveral Denominations of 
Expedition, Preference, extraordinary Care and Trou- 
ble, after Office ours, Sc. &c. and of which they 
are themſelves the Judges, ad peſhcitinge Querentis. 


There are, it is true, Tables of Fees ſet up in 
every Office, which Fees were once, returned to the 
Houie oi Commons, upon an Order for that Pur+ 
poſe, but nothing further done. But is not the Ex- 
planation and Conſtruction of theſe Fees entirely in 
the Officers themſelves? And is there any Thing 
whatſoever more uricertain, or leſs known ? In truth 
it has been ſometimes much abuſed. 


For the Purpoſe, every Pleading and Affidavit in 
a Cauſe, which contains more than Half a Sheet 
of taper, is always copied in wide Lines, Sheet- 
ways as it is called; and theſe Sheets are to contain, 
in 
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in ſome Courts, fourteen, and in others but twelve 
Lines, and each Line but ſix Words: And for each 
of theſe ſuch Sheets the Suitors are to pay, in 
ſome Courts Six- pence, and in others Eightpence; 
and for all this, there is not any Law, that I ever 
heard of, other than the Laws of Will and Intereſt. 
But this is not all ; the lower Clerks, who make our 
theſe Copies, are, for their Trouble, to have a cer- 
tain ſmall Portion of this Six- pence, or Eight-pence; 
and they it may be well ſuppoſed, will make the 
moſt they can of theſe Copies: Wherefore, I have 
frequently ſeen but three or four Words in a Line, 
and in ſome of the Courts in this Kingdom, the 
Copies of the Proceedings in a Cauſe, have been 
bound up, in ſeveral large Folio Volumes, and 
brought on the Backs of Porters to their Hearings, 
but this is alſo in ſome Meaſure owing to the Me- 
thod uſed in thoſe Courts, in taking down the De- 
poſitions of Witneſſes. As for the Gentlemen now 
poſſeſſed of public Offices, they found the Fees of 
them as they now ſtand ; have in the general pur- 
chaſed their Employments of others, and paid 
largely for them; ſo that it is hardly to be expected 
but that they will make all that they reaſonably and 
juſtly can of them; much leſs, that they will re- 
mit, or abate. | 


There 1s not any Nation upon Earth, where Law- 
ſuits are ſo tedious, and ſo expenſive, as in this 
poor Kingdom (as yet but in the Infancy of its 
thriving): let the Right be as unqueſtionable as it 
may. In England, Suits are generally determined 
in Quarter the Time they are here, and at one 
Quarter of the Expence ; but there are Counſel there 
confined, or who confine themſelves to particular 

Courts 


. 
Courts, and it is a rare Thing to ſee more than 
three Counſel on a Side, except it be in ſome very 
extraordinary Caſe; in common ordinary Caſes, 
ſeldom more than two. And the Courts there are 
not pleaſed at ſeeing many Counſel on a Side, and 
will ſhew it, by ſaying, They are already poſſeſſed 
of the Cauſe, and will deſire, that nothing more, 
that is not new, may be added, Mele 


But it would by no means anfwer, to have them 
here confined to Courts; the Exchequer there, is 
chiefly converſant about the King's Revenue only, 
and the Buſineſs which ariſes thereon; here, it 
ſhares the Equity Buſineſs of the Kingdom, with the 
Court of Chancery, which almoſt makes it abſolutely 
neceſſary for the Suitors (if the Cauſe be of conſe- 
quence) to employ a number of Counſel; for if they 
were to employ but two or three, they may when a 
Cauſe is on in one Court, be engaged in another; 
then, as every one of them muſt ſpeak to the Cauſe, 
and as they are often not in the way, to hear what 
others have ſaid before them, the Repetitions are 
frequently extremely tireſome and diſguſting : And 
this often is the Caſe, even upon Motions, where 
Notice is neceſſary, how frivolous ſoever the Matter 


may be; fo that ſhould the Cauſe be of Conſequence, 


and of long Continuance, only a Treaſury could ſup- 
port it, or ſuch a Purſe, as Fortunatus in the old 
Romance, was gifted .with. 


And, what is ſtill worſe, often upon theſe Mo- 


tions, the whole Merits of the Cauſe, nay, ſome- 


times the Subſtance of all the Pleadings are ſet - 


forth in voluminous Affidavits, and ſtated by the 
Counſel, though in no Sort eſſential to the Motion; 
| which 
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which too frequently produces Wrangles for Hours, 
whether the Merits are, or are not, to be gone into; 
ſo that the Time of the Court, perhaps for a whole 
Term, ſhall be taken up with theſe without hear- 
ing, it may be, one Cauſe of any Conſequence, to 
the manifeſt Ruin of the Suitors. By examining the 
Books of Hearings and Notes for twenty Years ; 
this grievous Mifchief will appear moſt evident. 
Why ſhould not ſuch an Affidavit be referred for 
Prolixity and Impertinence, and if reported fo, the 
the Attorney who drew it to pay all the Coſt out of 
his own Pocket? as he ſhould in all Caſes, where he 
puts his Client to unneceſſary Expence, either from 
a contentious Spirit, Miſtake, or Neglect. A few 
Examples of this Kind would quickly remedy much 
of the Miſchief I am complaining of ; and it would 
alſo help greatly, if the Rules and Practioe of the 
Court were certainly eſtabliſhed, ſo that it might be 
known what they really are : Perhaps theſe Works 
of mine may promote it. 


This is not a pleafing Portrait, but it is fatally 
too true; and I am convinced there is not any 
Gentleman at the Bar, who has any Humanity, or 
the leaſt Regard to his own Poſterity, but muſt 
moſt heartily wiſh theſe Evils could be remedied. 
And J am fatisfied, there are at this Inſtant, as ma- 
ny Gentlemen of this Profeſſion of Learning, 
Worth and Honour, in this Kingdom, as ever were 
at any Time, in any Place whatſoever. They are 
the chief Speakers in the great Council of the King- 
dom ; how great, how glorious would it be, if they 
themſelves contrived to get ſuch of theſe Evils 
prevented, or remedied by Parliament, which it is 
not in the Power of the ſeveral Courts to effect ? 


The 
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The late Civil Bill Act for the City of Dublin, 
when it's Advantages are well known, will be 
found of great Uſe to it, in preventing the terrible 
Grievance of recovering ſmall Debts at much 
more Expence and loſs than the Value of them, 
though it is at preſent almoſt totally neglected. 
The Reaſons given are various: Some ſay it is much 
owing to the lower Claſs of Attornies, which is at 
leaſt two thirds of the Profeſſion ; that theſe moſtly 
exiſt by Suits for ſmall Sums, and that, putting the 
Profeſſion out of the Queſtion, and confidering 
them as Men, (who are and will be the ſame in 
every Profeſſion when ſelf Intereſt is in Queſtion) 
it is not to be ſuppoſed that they will deal in theſe 
Civil Bills, if they can avoid it, a Suit on one of 
which is to laſt but a few Minutes, and but a few 
Shillings to be got by it, when they have other 
Courts to reſort to, where Suits may laſt for Months, 
nay Years, and Pounds to be acquired by them: 


But this I am convinced is not any Thing near 


ſo much ſo as is imagined. 


Another Reaſon given, is, that by the Act, 
pere the Debt does not exceed ten Pounds, the Sum 
decreed is at firſt to be attempted to be levied of the 
Goods, and the Perſon not to be arreſled until three 
Months after a Copy of the Decree is ſerved on the 
Party. Now, this ſeems to me to be but a mere 
Pretence; for I cannot be perſuaded, that there is 
in Mankind ſuch an Appetite or Spirit for Revenge, 
or ſuch Malevolence, as to confine in a wretched 


Gaol his Fellow-creature, who has no Effects where- 


with to pay his Debt; but if ſuch a Spirit does 
exiſt, it is the Wiſdom of the Legiſlature, that it 


ſhould be reſtrained, 
I am 
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J am inclined to think, that the chief Reaſons for 
the Neglect of this Method of Proceeding are 
theſe; The much greater Part of the ſmall Trade of 
this City (for in Truth it is but very ſmall, let Per- 
ſons think as they will) is in the Retail Way, the 
exporting or importing Merchants, much fewer 
than I could wiſh they were: Of Courſe, then, 
the Buſineſs and Dealings of theſe Traders muſt 
lie much among Gentlemen, whom, (let them 
keep from paying as long as they pleaſe) it may 


not be convenient or prudent to diſoblige by any 


legal Proceeding. The Power, the Intereſt, and 
Connections of one Perſon of Fortune might hurt 


the beſt eſtabliſhed Trader in the City, if exerted 


againſt him. Another Reaſon is, that the Buſineſs, 
which is among the Tradeſmen and ſmall Dealers 
themſelves is, and has been, carried on for many 
Years, to the Knowledge of every one, almoſt 
entirely by a Chain of Credit. Now, if the great 
Men, or Men of Fortune, have not Money to 
pay, how can the ſubordinate Ones diſcharge their 
Debts? And ſhould: they attack one another, by 
any Proceſs of Law, like Ninepins, the Fall of one 
might bring down ſeveral, and the Gaols of this 


du be fon filled, were they three Times as large 


or numerous as they are: So that, taking it in this 
Light, there rather ſeems to be a prudent, good- 


natured Compact among the Citizens themſelves, to 


wait until the main Spring moves. It has often ſur- 
prized me, how many of them ſtand their Ground 
as they do, conſidering how they are paid. I am 
convinced, that one Half of their Time is taken up 
in fruitleſs Attendances at the Doors, or in the Halls 
of their Employers: And, as Gaming has arrived 
C at 
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at the finful, ſcandalous Pitch it is at preſent, 


among all Degrees of People, it is to be feared that 
ſoon there will be but little Honeſty or Virtue left. 


That I don't to mean or wiſh, by any Thing I 
have here ſaid, that any one fhould be deprived of 
any Right, for which a valuable Conſideration hath 
been paid, without a ſuitable Recompence, or that 
honeſt Labour ſhould not meet with the adequate 
Reward it merits, I refer my Readers to my ſaid 
former Preface, and to what I have before ſaid in 
this. I would have the Law to be, as it was intend- 
ed, a Sanctuary and Aſylum to the oppreſſed and 


| injured, and not, as it is too often, the Bane and 


Ruin of thoſe who are compelled to ſeek its Protecti- 
on or Aid, | 


The Officers of the ſeveral Courts have it abun- 


dantly in their Power to promote the Expedition of 


Buſineſs, and the Satisfaction of thoſe who follow 
it, by being punctual in their Hours and Times of 
attending. It is quite fit it ſhould be ſo; and it is 
their bounden Duty, although the Legiſlature has 
not yet thought proper to oblige them to it. And 
J am convinced, there is not an honeſt, conſiderate 
Man among them, who has the leaſt Regard for 
the Public, or for Poſterity, who would not wifh- it 
were the Caſe this Inſtant. They well know the 
many Inconveniencies and Miſchiets, which may at- 
tend its not being fo, the thouſandth Part of which, 
from Friendfhip, a miſtaken Fenderneſs, or Unwil- 
lingneſs or Fear to offend, never may be brought to 
Light. 

The publick Officers of the. Courts of Maſimin- 
Her, from the higheſt to the loweſt; are © exact and 
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punctual in their Attendance, at their Offices and 
Chambers, Morning and Evening, that there are 
both Certainty and Pleaſure, in the tranſacting Bu- 
ſineſs there, above any Thing that I have ever ſeen. 
When a Man undertakes a publick Office, neither 


his own private Affairs, nor the private Affairs of 


others, nor any excuſe whatſoever, can juſtify. his 
not attending it. The true Way of 24 a Man 
to judge aright, and properly act in theſe Caſes (as 
it alſo is in all the Tranſactions of Life) to change 
Sides, and then to conſider, what he would wiſh: to 


— . 


have done to himſelf. 


I would, alſo recommend it. to them (as, L would 
to all Men of Buſineſs, whatſpever) to endeayour as 
much as in them lies, to be always compoſed, com- 
placent, and in good Humour, when. they are at 
their Buſineſs ;, and that, the Inſtant they find they 
cannot be fo, and that, Buſineſs becomes irkſome to 


them, they quit it; for I inſiſt on it, that if they 


are in a contrary State of Mind, to, what Lhave re- 
commended, they never can do Buſineſs ; and for a 
Man to flatter or perſuade himſelf, (as I have in my 
Time often, ſeen. it the Caſe) that the hurry the 
Man has been. in, from waſted, or miſpent Time, 


or the Time he has ſpent in his Sports or Recrea- 


tions, 18 a ſufficient Juſtification for ill Humour, or 
extreme Peeviſhneſs, or perhaps expecting, or rather 


demanding exorbitant Sums, for expediting, what 


he might have done with Eaſe, if he had attended, 
as he ſhould have done; I believe, will be allowed 
by every Man to be (to ſay no worſe of it) a moſt 


unjuſtifiable Method of acting. And indeed, the 


ordinary delays of Law, and the terrible Expence 
and Trouble that attend it, are in themſelves * 
C 2 | or 


( xxxvi) 
for any Suitor to bear, without the Addition of BL 
treatment, or Inſolence. | 


I wiſh it were not fo, but I fear, that in this King- 
dom, what from the Hurry occaſioned by the mil- 
pending of Time, (in which Caſe, the Snitor for 
Buſineſs, is ſure to be treated as if he were the 
Cauſe,) Pride, Self- conceitedneſs, Ignorance, bad 
Temper, or Want of good Breeding, there are 
much fewer than I could wiſh there were, with 
whom a Man may fay there is a pleaſure in tranſact- 
ing Buſineſs. | 


But what is not a little Entertaining, there is ſcarce 
a Man of Bufineſs in this Kingdom, eſpecially in 
Office, who has a good Coat on his Back, who is 
not by ſome Means or other dubbed an Eſquire, and 
accordingly they enlarge their Ideas of themſelves. 
Had every Perſon who aſſumes this antient hono- 
rary Title, really a Right to it, there would be more 
Eſquires here than in any three Kingdoms in Eu- 
rope. I have been told, that the King only can be- 
ſtow this Title, but it is moſt certain, that not any 
Officer under his Majeſty, Civil or Military, let his 
Station be what it will, can confer it on another, by 
any Office he can give him. If this be ſo, the Num- 
ber of Eſquires will be wondroufly reduced, and in 
the Courts confined only to the Judges, Lawyers, 
and ſome Patentee Officers, and the others may as 
well be ſtiled Barons, Viſcounts, or Earls.— Ir is 
mere Mockery. 


The Sallaries of the Judges in England, have been 
of late augmented greatly ; and it is moſt proper, 
that their incomes ſhould be ſuch, as not only to 
render them Eaſy and Independant, but to _ 

em 
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them to make ſuch an Appearance in Apparel, Equi- 
age, and Retinue, as ſhould at once Command 
Reſpect and Reverence to them, and the high Com- 
miſſion they bear. t ORE 


And at the ſame Time it is to be wiſhed, they did 
not receive Fees for any Thing they do, it has ſuch 
an Appearance as is really oftending, and eſpecially 
to ſee them changing Money on the Bench, for Affi- 
- davits, Sc. with the loweſt of the People, when per- 
haps ſome Matter of great Conſequence is at the ſame 
Inſtant debating before them, and their Attention 
diverted. If the Solemnity with which an Oath 
ought always to be adminiſtered, was adhered to as 
ſtrictly as it ought to be, there would be good Rea- 
{on 4A the Judges ever ſhould adminiſter. them; 
but ſurely the Officers of the Court could do the Bu- 
ſineſs to the full, as well as any the Servants of the 
Judges. In ſhort, I would have the Sallary of a 
Judge to be ſuch, as would put him above all theſe, 
and be a Recompence to the moſt eminent Lawyer, 
to quit the Profeſſion for it. 


As it is almoſt next to Impoſlihility, that the So- 
vereign Power of any Nation of univerſal Trade, 
Connections, Alliances, and Intereſts, can afford 
ſufficient Attention to the Abilities, Conduct and 
Character of every Man, who is to be appointed to 
any of the Offices of the State. It is therefore ne- 
ceſſary, that ſome of the ſecondary Powers in the 
State (if I may fa call them) ſhould be entruſted 
with the Diſpoſal of ſome of thoſe Offices, or that 
their Recommendation ſhould be taken for * Fur- 

ſe. But alas! in ſuch States how has this Truſt 
been ſtill perverted and abuſed? Have not Offices 
been fought out for Men, not Men for Offices; but 

25 e 3 have 
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have they not been ſold, and that avowedly: How 
ſeldom is any Regard had to the Endowments, Abi- 
lities, or Fitneſs of the Man. And yet on this laſt 
entirely depends the good Government, Eaſe, and 
Happineſs of every Society, and of every Individual 
in Society. It was the conſtant Queſtion of a certain 
Miniſter, who is long ſince rotten in his Grave, on Ap- 
plication for Offices, hat Service can he do the Party? 


We read of an Emperor, who had his Horſe de- 
clared Conſul in full Senate, in deriſion of the Choi- 
ces they had made to this Office. Antifthenes defired 
the Athenians, upon a certain Time, to decree, that 
thereafter Aſſes ſhould be called Horſes ; ſome pre- 
ſent-replied in Banter, that cannot be. But Gentle- 
men (ſaid he) yon can chuſe for your Generals, 
Men who know nothing of warlike Affairs, and 
whoſe Qualifications conſiſt only, in having a grea- 
ter Number of Voices. | 


And now I am upon this Subject, there is in the 
State one other Office in particular, the Proſtitution 
of which muſt make every conſidering Man, every 
lover of his Country, ſhudder to think of: I mean 
the Office of Sheriff. If ever it ſhall happen, that 
Sheriffs are only choſen for the Purpoſes of Parties, 
there is an End of our Conſtitution and our Laws, 


and to all Security of Liberty, of Property of Life. 


There is not an Office of higher Confequence in 
the State, and yet abundantly too little conſidered. 
Do not they return the Members of the Legifla- 
e; if in this they are corrupt, is not the Conſti- 
tution gene d and could Liberty furvive it? Do not 
they return Juries, to try our Lives and Properties? 
If in this they are Corrupt, would not this moſt in- 

. valuable 
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valuable Bleſſing, which no Nation but ourſelves 
enjoys, be as if we had it not? And laſtly, is it not 
| by them our Laws are to be finally executed; and 

if herein they ſhould be governed by Fayour, Par- 
tiality, or Prejudice, (which ever muſt be the Caſe, 
if either Faction or Party, ſhould at any Time have 
the appointing of them) would our Laws be any 
other then, or more, than a mere dead Letter, to 
the entire Deſtruction of all Credit, Truſt, Securi- 
ties, and Commerce ? | 


I have mentioned how eſſentially neceſſary it is 
that the Gentlemen of the Bar ſhould have a tho- 
rough previous Knowledge of the Civil, Canon, 7 
Feudal Laws, as the Springs and Fountains of all 
the Laws, in which they are afterwards to engage 
as Advocates, as they are alſo in moſt Caſes of the 
Practice and Proceedings of our Courts of Equity. 
Now for this laſt Reaſon, I would alſo recommend 
a tolerable Knowledge of theſe Laws to the Mem- 
bers of the Profeſſion I belong to: Not but that I 
deſpair of this being ever brought to paſs, until 
ſome Regulations ſhall be firſt made in it. Wha- 
ever attends the Courts muſt ſee, that ſeveral 
of them can ſcarce read a ſingle Sentence, ſo as 
to be underſtood, and yet ſome of them, who 
have little or no Buſineſs of their own, are eternally 
preſſing forward to be employed in this Way for 
others, crouding the Courts, to the abſolute impe- 
diment and Obſtruction of thoſe, who have really 
Buſineſs to tranſact there. It is quite otherwiſe in 
the Courts at Heftminſfter, the Agents only who are 
concerned in the Cauſe, or Motion that is on, ap- 

ar at the Table. Then as to their Writings, I 
= heard ſeveral Gentlemen of the Bar declare, 
that many Caſes they receive from. Attornies, 
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are ſcarce Intelligible; and how can it be otherwiſe, 
where fo little Education is thought neceſſary: But 
why ſhould I thus waſte in vain, the Time of my- 
ſelf and my Readers ? for all theſe Things will ne- 
ver be otherwiſe, until the Love of Virtue, and 
of publick Good, ſhall get the better of the con- 
fined, ſordid, mean Views, of ſelfiſh Love and 
private Intereſt, and the Love of Eaſe and Pleaſure ; 
a Change devoutly to be wiſhed. d. 


I would alſo for the Reaſons I have before men- 
. tioned, recommend the Studv of theſe Laws to eve- 
ry Man, who from his Rank or Fortune, may be 
one Day called on, to be one of the Legiſlature, or 
to fill the important Offices of a Sheriff of a County, 
or a Juſtice of the Peace; but far be it from me, to 
recommend the Study of our Laws, in the Man- 
ner a certain Profeſſor has done of late, to all De- 
grees of People, even Phyſicians. A Knowledge 
of the General Laws of Nations, -and of the funda- 
mental Laws and Conſtitution of our own Country 
is as laudable, as it is uſeful; but to be ſkilled in 
the Profeſſion Part of our Laws (if I fo may call it) 
is only fit for thoſe who are to follow it; beſides, 
the longeſt Life is ſcarce enough to acquire a per- 
fect Knowledge of it, and a ſlight, or ſuperficial one 
ſeldom fails to prove a Scourge, not only to the 
Poſſeſſor, but to all who have to do with him, du- 
ring the Courſe of his Life. 6 


I find that public Offices are as far from being 
erected now as ever. Will nothing but ſome fatal 
Accident, ſome dire Calamity, the Miſchiefs of 
which a Century may not ſurmount, ſpur on to 
this loud-called-for Work ? Has there not been a 
very recent Warning given, when the Zxcheguer- 
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Office, and all its Records were near being conſu- 
med by the Flames of St. Werburgb's Church? 
If we can be ſure of any Thing in Life, it is that 
the Perſons to whom the Conduct of this momen- 
tous Buſineſs is intruſted will never ſuffer any pri- 
vate Joh to be made of it, (too uſual in ſuch 
Caſes in this Kingdom,) or give the leaſt Encourage- 
ment to any improper 1 (let them who ap- 
ply be who they will) for the uſing of this or that 
Ground, or the employing of this, or that Workman, 
for the Advantage of the Owner of the Ground only, 
or the Emolument of any Builder, and the Public 
not conſidered, however, they may be at a Loſs for 
ſometime how to act, if ſuch Things ſhould. be, and 
the Buſineſs not proceeded on. Some have thought, 
that if there is to be a new Bridge and the preſent 
Cuſtom-Houſe to be removed, it and the Ground 


about it would be extremely fit for public Offices, 
and the — *: 7 ni 


In my former Preface I offered ſome Hints, as 
fo the Situation, and the Manner of building theſe 
Offices, I will add a few more, and they are, 
firſt, that they be either built, or at leaſt lined with 
well burnt Bricks; and then, that great Care be 
taken, that the Bricks be not made of Clay that 
lyes near the Sea, and that no Sea Sand be uſed in 
the Lime, for if either of theſe ſhould be the Caſe, 
every Letter of the Writing would be quickly 
diſcharged. 5 e | 


If any Thing I have mentioned in this, or my 
former Preface, ſhall ſome Day ſtir up any of the 
public »ſpirited, or noble Minds to take any of the 
univerſally allowed Grievances, I have therein ſpe- 
cified, into their mature Conſideration, and _ 
| em 


(xlii) 
them rectified, as for the Benefit of Society they 
ought to be, I ſhall then think all the Time and 
Labour I have ſpent, and all the Expence I have 
been at in theſe ſeveral Productions (by the tran- 
ſcribing and publiſhing, of which I am above three 
hundred Pounds out of Pocket, beſide my Time) 
well beſtowed, and the ſecret Satisfaction it will 
give me to have fo far contributed, ſhall be my 
ficient Reward, | 


In my Practice of the Law-Side of the Excheguer, 
T have ſet down the Dates of all the Rules; but 
they were made by the Court, and entered in the 
Rule Books though never collected until I collected 
them; whereas, the Rules on the Equity-Side are 
moſt of them, nay except a very few, taken from 
the Ordinances which were made by Lord Chan- 
cellor Bacon, for the better and more regular Ad- 
miniſtration of Juſtice, in the Chancery of England; 
and from a long Uſage, Time immemorial, are 
become the ſtanding Rules, of the Equrty-Side of 
the Court of Exchequer in Ireland, and are in 

Manuſcript m the Hands of Numbers. | 


To conclude, beſides the reading I have already 
ventured to recommend to the ſeveral Members of 
the Profeſſion of the Law, there is Domat's Creil 
Law, in the 2d Vol. of which Tit. 3. pa. 588 
to 629, they will find the Duty of every Branch of 
it, from the Judge to the Jailer, moſt learnedly 
diſcuſſed. 


I had branched out much more into the Civil, 
Canon and Feudal Laws than is publiſhed in this 
Work, but then it would have made three Vo- 


lumes; and the Loſs I had in publiſhing the Pleas- 
— Side, 


| ( xi) ) — 
Side, and the ſmall Proſpect I had from thence of 
Encouragement in this, (and in which have not 
been in any Sort diſappointed) obliged mgite, leave 
out Abundance of that Learning, and to reduce the 
Whole to its prefent Appearance. | 


I had alſo collected for this Introduction a ſhort 
Treatiſe 4 Equity, but after I had finiſhed. it, I met 
with a Treatiſe on this Subject, wrote (it is ſaid) 
by Mr. Francis, as alſo another Work, voy wy 
publiſhed, intitled The Principles of Equity, both of 
which bear ſuch Repute, as would have made it 
appear moſt preſumptuous in me, to have publiſhed 
the ſmall Performance I had fo attempted. 


In this Book, intitled The Principles of Equity, the 
learned Author thus explains the Deſign and Bu- 
ſineſs of Equity. Equity, he obſerves, ſupplies 
the Defeats of Common Law, by taking under 
Conſideration every material Circumſtance, in 
** Order that Juſtice may be diſtributed in the moſt 
perfect Manner. dt ſometimes fupplies a Defect 
in Words, where Will is evidently more exten- 
* five, and ſometimes ſupplies a Defect even in 
„fill, according to what probably would have 
been the Will of the Parties had they foreſeen 
the Event. 


The Writer, in the next Place, inſiſts on the 
Neceftity that a Court of Equity ſhould be govern- 
ed by General Rules, Though a particular Caſe, 
* (ſays he,) may require the Interpoſition of a 
* Court of Equity, to correct a Wrong, or ſupply a 
* Defect, yet the Judge ought not to interpoſe, 
* unleſs he can found his Decree upon ſome Rule, 
* that is equally applicable to all Caſes of the —_ 

| & We 
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« We muſt ſtop ſhort ſamewhere ; for Courts can- 
% not be eſtabliſhed without End, to be Checks 
* upon one another : and hence it is, that, in the 
& Nature of Things, there cannot be any other 
« Check upon a Court of Equity, but general 


Rules. 


For more of this Matter, fee the aforefaid Trea- 

tiſe of Equity, and the Principles of Equity. 

Ste alſo the Introduction to Harriſon's Chan- 
cery Practice. 


P F. I have been _ informed, that ſome 


Gentlemen of my Profeſſion have been indu- 
ſtrious to report, that there are ſome Errors in 
my Law Praclice. I do not, in the leaſt, doubt 
but there may; and if any of them will, by 
Way of ſmall Supplement, point out ſuch Errors 
as they have found therein, or may find in this 
preſent Work, with any Additions or Improve- 
ments to the whole; ſo far from offending 
me, it will oblige me greatly; for I meaned 
it more for Benefit to the Public than for Ho- 
nour to myſelf : And it was impoſſible for me, 
or any Man, to be certain on a Subject, that 
it is well known is varying and fluctuating every 
Day, and that there is not any Thing at preſent 
more uncertain ; but, as I have before ſaid, per- 
haps theſe Works of mire may lead at length to 
the ſettling and eſtabliſhing of ſuch a Certainty 


in the Rules and Practice of this Court, as may 


hereafter be relied on, and has been fo wiſhed 
for theſe five and twenty Years and upwards, 
to my Knowledge. 


But 


( xlv ) 


But if theſe Gentlemen ſhall decline what I have 
here called upon them to do, I ſhall conclude, 
that their Reports were rather the Effect of 
Envy, than of any wiſhing well to the Pub- 
lic. | 


As for the Errors of the Preſs, which are in the 
Practice of the Law Side of the Court, (and 
which are indeed too many) they were owing 
in a great Meaſure to my being in England 
upon Buſineſs, at the Time a great Part of the 
Work was printing, and to my conſtant Hurry 
of Buſineſs : ButI am marking them out, and 
the Printer has promiſed me to publiſh a Page 
of Errata, which as ſoon as they are done, 
ſhall be given gratis to every one who pur- 
chaſed the Wor 


The Collections which I have made relating to 
the Revenue Side of this Court, and to the 
Exchequer and Revenue of Ireland at large, as 
mentioned in my faid Preface to the Practice 
of the Law Side of the Court, (and which now 
only wait to be reviſed) will make two mid- 
dling Folio Volumes. and cannot be fold under 
two Guineas: But it is hoped, it is a Work which 
will be uſeful to all thoſe who are, or may be 
Members of the Legiſlature, to Merchants and 
others, as well as to the Profeſſors of the Law, 
and Practitioners of the Court. It has been 
ſeen by ſome Gentlemen, who well underſtand 
the ſeveral Matters which are there treated of, 
and they have told me, the publiſhing of it 
would be of Uſe. 
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he. Parties died 1 to Be: 
Suit\ there iſſued a — re- affemendom Car- 


125 the Civil and Canon Laws . 2 Bill of Revivor 


7 ih adam Cauſam, but then it muſt n in the Civil 
have appeared to the Judge by proof ACT ia 
that the ar was dead, for it was not 
enough for the e Judge to know it in his 

Vor. I. B 


private 


J 1 


r 


a © „% 


Abatement and Revivor, 


private Capacity, it was neceſſary that it 
ſhould be proved to him judicially; but 
this Proceſs lay only againſt the Heir of 
the Defendant, and for the Heir of the 
Plaintiff, and ſo from Heir to Heir U/que 


R— Conclufionem Cauſ#, and even after 


ww 


Why a Deviſee 
ar Afﬀignee may 


not brin 
Bill, 


Ibidem. 


s this 


Sentence, to have Execution of the Sen- 
tence pronounced. Gail, 194. 5. 


Analogous to this in the Court of Chan- 
cery is the Bill of Revivor, and the Sub- 
pæna ad Revivendum is the ſame as the 
Citatio ad Reaſſumendam Cauſam, and the 
Subpena is only for the Heir, or Execu- 


10, or Adminiſtrator who come in pri- 


vity, (as they call ĩt) that is, in immediate 


Repreſentation to the Party litigant de- 
ceaſed, for a Deviſee or Aſſignee of any 
Plaintiff cannot have a Subpana ad Nevi- 
vendum after the deceaſe of fuch Plaintiff, 
and this is for two Reaſons ; 

Firſt, becauſe they looked upon a. Suit 
to be but a Choſe in Action, which was 
tot aſſignable over, for fear of Main- 
tenance; but this Reaſon has been 
ſince obſolete in the Court of Chancery, 
where they allow the Aſſignment” of 
ſuch Intereſt. n ES 

But the ſecond and better Reaſon is, 
becauſe where the Party deviſes or aſſigns 
his Intereſt and dies, if the Deviſee or Aſ- 
ſignee were to bring his Bill of Revivor 
againſt the Defendant, the Heir or Exe- 


cutor would be pretermitted, who might 
= 8 ' have 


* 
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have a right to conteſt ſuch Diſpoſition, 
and therefore he muſt bring his original 
Bill, and make the Heir or Executor a 
Party. 1 Ch. Ca. 122. 174. 


, as 


If the Plaintiff dies pending a Suit, it is 1" what — 
abated, and his Executor or Adminiſtra- ir necetary. 
tor muſt revive the Cauſe before he can 

proceed thereon . 


So if a Defendant dies, the Suit is a- idem. 
bated, and if it is a perſonal Demand 
againſt him, the Bill muſt be to revive 
and anſwer, and the Subpæna to the 
ſame purpoſe. egi 


But with reſpect to an Abatement by tbider, 
the death of Parties, it is an univerſal 
Rule, that it muſt be by the Death of 
ſuch, as were ſo far materially concerned 

in Intereſt, as to make it neceſſary to have 

their Repreſentatives before the Court, 
before the Cauſe can be finally deter- 
mined; ſo that where ever a Death hap- 
pens, and yet the right ſurvives, and 

the Cauſe is in the ſame Plight and Con- 
dition after the Demiſe, as it was belore, 
there is no need bf the Revivor, becauſe 

no other Perſon is to be ſent for, nor any 
other Perſon to be made Party to the 
Complaint. a 51 275 


But where the Right does not ſurvive, Ibidera, 
or there is any Alteration therein by the 
Death of any of the Parties, there, the 
Cauſe muſt be revived, againſt the Per- 

| B 2 {on 


The Proceedings 
thereon. 


The Proceedings 
in reviving the 
Cauſe, where the 
Bill is to revive 
only, and where 
it ie to anſwer 
and revive. 
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ſon or Perſons, who in Right of Repte- 
ſentation ought to be Parties, or the 
Cauſe cannot be heard. | 


And when it is neceſſary to revive, 


a Bill of Revivor may be exhibited, and 


Subpena' to revive and anſwer, or to 
revive only, (as the Caſe requires) may 
be of courſe iſſued by a Perſon intitled to 
revive, and if the Bill be to revive only, 
then on the Defendant's appearance, or 
after the Defendant's Time for appear- 
ing is out, and an Attachment iſſued 
for want of an Appearance, all the 
Proceedings in the former Suit, ſhall on 
ati Attorney's Motion ſtand revived 
and the Cauſe may be proceeded on, 
and the Rules for anſwering this Bill, 


where .an Anſwer is required, are the 


ſame, as upon an original Bill. See 
Title Anſwer. 


In the Caſe of the Attorney General 
againſt Cardeit, Gilborne and others in 
this Court, Trinity Term 1759; on an 
Information for a forfeited Eſtate in the 
nature of an Engliſb Bill, one of the Defen- 
dants againſt whom the Information only 
prayed an Account of the Profits of an 
Eſtate-duting thie time he received them 
as a Sequeſtrator appointed by the Court, 
having died after he had anſwered, and 
the Cauſe had been ſet down to be heard, 
and it being thought neceſſary to bring 
his Repreſentative before the Court 
meerly as a party for Mi - an In- 

ormation 


"Abatement and Reui vor. 
ſormation was accordingly filed, but no 
that iſſued thereon was ta revive, 


only the Defendant appeared in the pre- 
ceding Term within the four Days al- 


(as uſual) that the Cauſe ſhould ſtand 
revived, hut the Court (thraugh the 
miſtake of the 2 — his — 
of the Practicę) thayght the Application 
too early, and that although fe Infor- 
mation prayed no Anſwer, yet that the 
Motion that the Cauſe ſhould ſand re- 
RX vived ſhould not be made until after four 
Days after the Appearance to the Sub- 
Pana to revive; and thereupon, within 
ftheſe four Days in this Term the De- 
fendant's Attorney moved a Rule 
IX Courle for Time, until the firſt Day of 
the enſuing Term to anſwer, but on 
— ſolemn te this Rule was ſet aſide, 
nd the Court reſolved the Practice to 
de thus, that where the Bill is meerly 
do revive, and does not require an An- 
fer, the Defendant has but four Days 
WE 3fter Service with Proceſs to revive, to 
& ſhew Cauſe, either by Anſwer, or Plea, 
why the Cauſe ſhould not be revived, 
an 


tered, or Attachment for want of an Ap- 
pearance, the Plaintiff's Attorney ma 
move the Court of Courſe, that the Cauſe 
may ſtand revived. But if the Defen- 
dant would have further time to ſhew 
Cauſe againſt the Reviver, hes to make 
3 2 


Anſwer was prayed by it, and the Sub- 


lowed for that Purpoſe, and immediately 
on the Appearance a Motion was made, 


that upon an 3 being en- | 
— 


5 Abatement and Revi vor. 


a ſpecial Application by Council within 
the four Days, and to give the uſual 
Notice of the Motion. 


1%. xiv, And in the ſame Caſe, a ſpecial Appli- 


ſineſs in this 


Sad co be pre- was concerned, that the Cauſe might be 
Cales, forwarded in the Paper and placed above 
others that had been ſet down before it, 
and accordingly the Court ordered that it 
ſhould be the firſt in the Paper for the 
firſt Hearing-day in the enſuing Term : 
and were unanimouſly of Opinion that 
the King has this Right in the Exche- 
quer, being the Court which was inſtt- 
tuted for the Management of his Reve- 
nue only, and that it is only under the 
Surmiſe that his Revenue is concerned, that 
any Perfon can ſue in the Excbequer ; and 
therefore the Attorney General in any 
_ Caſe, where the King is actually con- 
cerned, may ſtop all other Buſineſs not 
only himſelf to move, but alſo to call 
on a Motion where he is to defend it. 


No Anfwer com. There is no Anſwer generally neceſ! 
monly neceſſary {ary to a Bill of Revivor, the Cauſe will 
the Delegat ſtand revived without any Anſwer, for 
may by Anfwes the Citation brings the Repreſentative 
Cauſe againſt the into Court, and being there, upon Mo- 
Rerivor, tion as aforeſaid, the Cauſe ſhall ſtand 
revived againſt him, becauſe when the 
Heir does not ſhew any thing to the 
contrary, the Appearance of the Anceſtor 
by the Attorney continues to him as if 
there had been no Demiſe ; but the De- 


fendant 


cation was made, as the King's Revenue 


a 
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fendant may for his Benefit, put in any 
Plea, or Anſwer, and ſhew that he is net 
Heir, or has not the like Intereſt, or 
that there is not the ſame Cauſe of Com- 


plaint againſt him. | 


The Bill of Revivor muſt purſue the Th. nil! & Re- 
firſt Bill, becauſe otherwiſe it is not a Re- g Bil ag 
vivor of the ſame Suit, and it muſt recite what it is to 
the Subſtance, or material Parts of the wn 
Pleadings ſhartly, and not recite them in 
hec verba, or it may be referred for Pro- 
lixity, and js to ſet the Abatement, - 
with a Prayer to revive, and of a, Sub- 
pena againſt the Defendant, or the Par- 
ty againſt whom the Revivor is ſought, 
to ſhow Cauſe why the Cauſe ſhould not 
ſtand revived, and this Bill is to-be en- 
groſſed, 22 and filed in the ſame Man- 

with the original Bill. See Title Bills. 


In caſe there be any material Diffe- Or the Defen- 


rence between this Bill, and the former, nt may demur. 


the Defendant may demur; and u 
ſuch Demurrer the Bill of Revivor ſhall 
be diſmiſſed, becauſe the Prayer of the 
Bill is, that the Pleadings may ſtand in 
the ſame Plight and Condition as at 'the / 
Time of —— —_— Matter 
coming to t WI the Party 
revivi ſince the — cab bun ard 
_ in the Bill- of Revivor, for this 
would make it partly an original Bill and 
partly a Bill of Revivor. #310 yo» 


B 4 But 


\ 


CO —__— — — — 7 = 
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Unlefs Matter 
ariſeth by the 
Abatement, as 
Aſſets in the 
Hands of an 


HeirorExecutor, in the Bill of Revivor, as the Plaintiff 


and the Court will then on an Attor- 


Adrifionof AH. Where a Bill prays either an Admiſſi- 


ſets by the De- 


fendant, in what 


Caſes not fuffi- 
cient, but the 
Aſſets to be ſet 


if the Heir or Executor fets forth the 


Abatement anld'Revivor. 

But if any new Matter ariſeth by the 
Abatement, which makes it neceſſary to 
add a new Charge, That may be inſerted 


may pray a Diſcovery of Aſſets in the 
Hands of an Heir or Executor, and a 
Subp@na' to revive and anſwer, in which 
Caſe the Defendant muſt anſwer. thereto, 


ney's Motion, order the Cauſe to ſtand 


revived. 


* 


on, - ot a Diſcovery of Aſſets from the le- 
gal Repreſentative of the dead Party, it 
3s generally held, That if the Executor or 
Adminiſtrator of the deceaſed Defendant 
admits Aſſets ſufficient to anſwer the De- 
mand in Queſtion, this is good, but in 
ſome Caſes the Court will not allow ĩt to be 
ſo, though this rarely happens: Indeed, 


yearly Value of the real Eſtate Subject ta 
Debts, this is good becauſe the Eſtate is a 
permanent Stake; but after an Admiſſion 
of perſonal Aſſets it may be in the Power 
of the Party either to waſte or run away 
with them, for in this Caſe nothing but 
the Perſon of the Party is at Stake: And 
there may be Caſes where. two Execu- 
tors? are appointed, one refuſes to act, 
and the other who is inſulvent poſſeſſes 
the whole Aſſets, and therefore when 
any of theſe Caſes appear to the Court, 
or where the Party who poſſeſſes the — | 
EE. : = ets 
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ſets is in dubious Circumſtances, it is no 

new Thing for the Court to oblige him 

to fet forth the very Afſets in Specie, to 

the End, the Plaintiff may purſue and 

follow them, and know where they are, 

and how to come by them, but this rare- 

ly happens, and is only done in extraor- 

dinary Caſes. ED? 

But where Strangers or evenDebtors to Strangers or e- 
the Eſtate are made Parties to the Bill of b Piet nec 
Revivor, and a Diſcovery of Aſſets ſought obliged todiſco- 
thereby as againſt them, they ſha]l never bet earns wad 
diſcover them to any one, but to the orAdminiſtrater, 
Executor, or Adminiſtrator of the Par- fh. Fetus it 
ty, who alone can recover them; eſpe- Adminiſtrator 
cially where the Executor or Adminiſtra- As | 
tor by his Anſwer hath admitted Aſlets | 
for, a Stranger, where there is no Privi- 
ty of Eſtate between him and the Teſta» 
tor ſhall never ſue Strangers who are no 
ways accountable to him, 

Indeed if the Executor or Adminiſtra- Though the 
tor appears plainly to the Court to be in- Siem. vet ine 
ſolvent, Caſes may be found where the Court feldow = 
Court will lay their Hands on the Aſſets; — ng 
but this ſcarce ever happens, nor can the oblige the Exe- 
Court (ſtrictly ſpeaking) oblige any Exe- Security. © 
' Futor to give Security ta anſwer the Debt, 
it was the Teſtator that made him Exe- 
cutor, and - | *apow him to ſtand in his 
Place, and if he waſtes, or runs away 
vith the Aſſets, there is no helping it. 


If 
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If an Execator If an Executor or Adminiſtrator upon 

=dmits Aſſcts by à Bill of Revivor does by his Anſwer ad- 

his Anſwer, and mit Aſſets, and the Plaintiff upon com- 

vives the Cauſe, ing in of the Anſwer, revives his Suit, 
be cannot aſter» and proceeds in the original Cauſe u 

Anſwer for In. the Revivor, it is ſaid he ſhall never af- 

ſufficiency. terwards refer the Anſwer for Inſufficien- 

cy, for this he ought to have done at firſt, 

and before he proceeded. to revive the 

original Cauſe, his doing whereof is an 

Admiſſion that the Anſwer was full and 

rfect, or otherwiſe he might have ex- 

cepted thereto, and had the Opinion of 


the Court thereon. 


If a Zul be If a Bill be brought againft a Man and 


1 yg his Wife, where the Matter wholly con- 


Wie, where the cerns the Wife, they both anſwer, and 
Marer wholly. the Huſband dies; here, a Bill of Revi- 


concerns the 


Wi, andthey VOE muſt be brought againſt the Woman, 
ty or eve. for ſhe ſhall not be obliged to abide b 


jointly or ſeve- 

rally an the that Anſwer which ſhe together witl 

a Billof Rei. her Huſband, or ſeparately as his Wife, 

— hath formerly made, becauſe ſne was 

the Woman. then under Coverture, and conſequently 
under the Awe and Influence of her Huſ- 
band; but if the Matter in Queſtion re- 
main in Statu quo, it is at her Election 
whether ſhe will abide by that Anſwer, 


Or not. 


Baron and Feme But if a Man and his Wife be Plain 
Baron die, the tiffs, and the Defendant anſwers, and 


ber lden the Huſband dies, the Wife has 3 — 
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lection, whether ſhe will exhibit a few gxgheriore 
Bill, or proceed on the old one by Re- vine 6 
vivor; for ſhe may change her Cauſe of f 


Complaint,- or not, at Election, becauſe 
the former Suit was commenced when 
ſhe was under the Dominion of her 


Where a Feme Sole anſwers, and af- If a Feme Sole 


ney, will order, that the future Proceed- 
ings ſhall be in the Name of the Huſband 
and Wife. See 2 Williams, 372. 


But if a Feme Plaintiff marries, by 
her own Act ſne abates the Suit, of which 
& the Defendant may take Advantage, and 
ſhe\and her Huſband muſt therefore ex- 
hibit a Bill of Revivor, and ſerve a Sub- 
pæna to revive, and the Time for an- 
ſwering being out, it is a Motion (as 
aforeſaid) of Courſe to revive Proceed- . 
mgs. | « 


But 


| 


But if a Feme © 
ries, ſhe and her 


| 

| 

1 
1 
! 
{ 
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But if the De- But it is ſaid, that if a Feme Sole ex- 
fendant antver* hibits her Bill, and marries, and the De- 
ment, and be- fendant anſwers, and after would- take 
* 0s > Advantage of the Blaintiff's Proceedings 
Marriage, ke without Revivor, the Defendant ſhall be 
*ſhall not ta . : 

Advantage g examined upon Interrogatories, whether 
——— before his Anſwer he knew of the Plain- 
ings  tiff's Marriage? And if ſo, the Plaintiff 
| ſhall proceed without Revivor, for there 
was no need to cite the Defendant to ap- 

pear, where, after Knowledge of the 

Abatement he appears and anſwers gra- 

tis without it, and he waives the Benefit 


of the Citation. by the Anſwer. 


Where there are Where there are ſeveral Plaintiffs as 
| — Joint-tenants, Executors, Co- obligators, 

ebe Right ſur- c. the Suit doth not abate upon the 

vives, tere's. Death of any of them, but in this Caſe, 

revive, but = there muſt be a Motion for Liberty to pro- 

— ceed in the ſurviving Plaintiff's Name. 
in the ſurviving 3 Ch. Rep. 66. Sed guær. as to Tenants 
| 1 in common for a Right deſcends to their 
Repreſentatives, * 


N — = — 
— — —— — — nen—en ae ee — — ns, RES 
— PER — oem —— — 
* 2 #4 


8 And whore thine And where there are ſeveral Defend- 

x fendants, and Ants, and one of them dies, and that it 

1 —— * be not neceſſary to revive, a Motion is ta 

14 ceſſary to revive, be made for Liberty to procęed againſt 
i a Motion may be the ſurviving Defendants, = * 


Au. 
2 

And when an Adminiſtrators duranti minori tate 
Infant comes of exhibit a Bill, in the Interim or pendente 


— ac us ET TY. Al. 


Age, where : 
there has been Lite, the Infant comes of Age, there 
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needs no Bill of Revivor becauſe it is a e minerj 
Continuation of the ſame Repreſentation, Tg heel. 
See Bac. Ar. Eyu. Ca. 2. And when the revive. 
Adminiſtration is granted to the Infant, 

he may move by his Attorney for Liberty 

to proceed in his own Name, and the 
Court will grant it. * 


Where the Demand againſt the De- If the Demand 
fendant is perſonal, and he dies, the Bill gat the Der 
muſt be to revive and anſwer againſt fora, and he 
the Repreſentative of ſuch Defendant, ew zn Re- 
and the Subpæna accordingly. 1. Chan. e 
Pratt. 165. | whos — 


If the Huſband and Wife ſue in the Hos and ann 


Wife's Right, and pending the Suit the Right, he d 
Huſband dies, yet the Wite may pro- — proceed 
ceed. 3 Chan. Rep. 4106. 


So if a Promiſe be made to the Huſ- ir they ſue ſor 
band and Wife during Coverture, and 2 
they bring a Bill for Performance, and and ſhe dle, it” 
pending the Suit the Wife dies, yet this „ be n 
ſhall be no Abatement, for the whole whole Intereſt is | 
Intereſt ſurvived to the Huſband, Cary, a. 


_ 88. | 


So, if a Bill be exhibited for a Legacy rewe Executrix 
againſt Baron and Feme, who is Execu- ©:dforalegacy, 
trix of the Teſtator, and pending the dies, no Abate 
Suit the Huſband dies, this ſhall be no went. 
Abatement of the Proceedings; but had 
it been concerning theWife's Inheritance, 


it might be otherwiſe. 2 Yern. 249. 
If 
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After an Out. If a Plea of Outlawry ſtands allowed, 
wry revert” whereby the Suit is put fine die, and after 
revive, the Outlawry be reverſed, -the Plaintiff 
muſt bring his Bill of Revivor, becauſe 
the Suit being abated, the Defendant has 
no Day in Court, and therefore muſt 


be brought in by a new Citation. 


The Plaintiff's Upon a Motion it was declared by the 
Bill of Inter- Court, that a Cauſe having been heard 
| Pleaderands  11pon a Bill of Interpleader, and a Trial 
redted to ſettle. at Law directed to ſettle the Right be- 
the Right, - tween the Defendants, there is an End 
Cauſe, to the Suit as to the Plaintiff, fo that if 
he afterwards dies, the Cauſe ſhall fill 

proceed, and there needs no Revivor, 

each Defendant being in the Nature of a 

Plaintiff, 1 Fern. 352. "Mp 2 


Decree againft Though by the Death of the cefluique 
7 ruſt the Sul abates as to him, yet if 


Fog es“ there be a Decree againſt him and his 
Truſtees hall Truſtees to convey, - Sc. the Truſtees 
n are obliged to convey; for the Death of 

either Party makes an Abatement only 


quoad himſelf. 1 Chan. Pratt. 107. 


Ceurt will order The Court will order Money out of 
Money out of | 


ComtiozPer. Court to a Perſon intitled by a Decree, 
2 notwithſtanding the Death of ſome of 
withſtanding the the Parties. Michaelmas 1727, between 
Death of ſome of Finch and Lord Wincbelſea. 1 Chan. Prad. 


the Parties, 3 dA Edit. 28 4. 
| If 
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If a Cauſe has ſlept twelve Months in Where a Cauſe 
Court, there ſhall be no Proceedings had Mona the De 
upon it, without firſt ſerving a Subpana cn b. mult + 
ad faciendum Attbrnatum. For the Pro- te Court by 
ceedings on this Writ, See Vol. 2. Title Sf, ad far 


Proceſs. Fi natum. 


Where there are ſeveral Patties. to a TRE 
Suit, and ſome of them die pending the where there are 
Suit, by which it abates, the Suit muſt ſeveral Parties 
be revived againſt their Repreſentatives 3 and it only abates 
but none of the other Defendants, to un of 
whom the Abatement does not relate are 
to be Parties; and great Care muſt be 
taken in framing the Bill of Revivor ac- 
cordingly, and not to pray Proceſs againſt 
1 ſt whom the Cauſe is 
to be revived; and if an Anſwer be re- 
quired, to pray a Subpena to reyive and 
anſwer, if no Anſwer be required, then 
only to pray a Subpens to revive. 


£524 ON ? 


_— DS a 


Ado may revrve the Suit, and againſi whom, 

BILL of Revivor can only be TheHeircan 
A brought by the Heir as to the Rea- hs 
lity; and by an Executor or Adminiſtra- Executor or Ad- 
tor as to the Perſonalty. 1 Har. Chan. tochepertenby 
Fract. 287. 3d Edu. oy 


If 


| 
| 
| 
| 


— 


t6 Abatement and Revive? 
An Afignzeor If there be neither Privity in Blood, 
Nds ty Bill of nor in Repreſentation, tlie Decree or 
Revivor or by Cauſe muſt be revived - by an . 
melt engen Bill, and not by Scire fatias or Bill. of 
Of!ginal Bil. Revivor, and therefote an Aﬀignee or 
Deviſee cannot have a Bill of Revivor, 
being in Nature of Purchaſers only, and 
this original Bill is to be in Nature of a 
Bill of Revivor, and is to be brought 
alſo againſt an Aſſignee or Deviſee. 
1 Ch. Ca. 122. 174. 1 Lern. 283. 426. 
2'Vern. 548. 672. ' Moſeley's Reports, 
44. 5 3 4 Irn 0 


Original Billby If 4 Deviſee brings an original Bilk 
tb f Bil or in the Nature of a Bill of Revivor, the 
Review fiaſin- Defendant ſhall not be at Liberty to 
raake a new make a new Defence, for this Bill is only 
Defence. to ſupply the Want of Privity, and the 
Dectee ought to be carried on in the 
ſame Manner, as it would have been on 
a Bill of Revivor, if the Plaintiff had 
claimed in Privity, and there is no Rea- 
fon why the Deviſee ſhould not have the 
ſame Adyantage of the Decree as an 
Heir or Executor, without entering into 
the Merits of the Cauſe, - and the Decree 
on this Bill ought not to be longer or 
ſhorter than the firſt. © 2 Vern. 848. 


Nor can's De- So if a Bill in Nature of a Bill of Re- 
Kill brought a= vivor be brought againſt a Deviſee, he 
kate de Beere. cannot diſpute the Juſtice or Validity of 

the Decree, for then he would be in a 


better 


BM. — 
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better Caſe than an Heir or Executor 
2 Vern. 612. — 


And where an original Bill is brought rea Argu- 
to have a parallel Decree made, it may Bil that fuch a 
be uſed as a good Argument or Induce- wn Decree 
ment to the Court, that there was ſuch a 

former Decree, to make a like Decree, if 

no ſufficient Reaſons are ſhowed to the 


contrary. 2 Vern. 548. 


If ſome of the Plaintiffs refuſe to join Some of the 


in bringing in a Bill of Revivor, the fuGng to bring 
others may bring ſuch a Bill, and make — — 


thoſe who refuled Defendants, 2 Ch. bring it. 
Ca. 80. 


It is unneceſſary to revive againſt Unneceſſary to 
revive againſt a 
a Defendant who never anſwered. 1 Yern. y.fnan who 
308, hath not an- 
ſwered. 


No Defendant, or his Repreſentative, In what Caſe 


can revive in Caſe of Abatement hap- — 


pening before a Decree or final Order can revive. 
be ſigned and enrolled. 2 Ch. Rep. 


195. 


But if a mutual Account be decreed, Defendants may 
and there happens an Abatement, the Tine Pane. 
Defendant may revive, as each Side are is decreed, 
Actors. 2 Fern. 21 9. 297. 1 Williams, 


263. 743. 


Vol. I. C But 


— ———_—_— 
—— 4 * * — wo 
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But it muſt be But it muſt be upon Dealing in Trade, 
Wade or the or the like, and there the Plaintiff ſhall 
like. not be admitted to diſmiſs his own Bill 


after Account decreed. bid. 


— If an Adminiſtrator obtains a Decree, 
vivea Decree, but dies before Inrollment, the Admi- 


revive a Decree. 


niſtrator de bonis non may revive this 
Decree within the Equity of the Statute. 


A Creditor ad- If a Creditor is admitted by Order to 


in dee be come in before the Maſter, and prove 
Matter map re- his Debt, and pay his Contribution, he 
dl. e js intitled to revive if the Cauſe abates. 

Trinity 1102, between Pit and the Cre- 


ditors of the Duke of Richmond. Abr. 
_ #qu.Ca. 3. 


A Cauſe cannot A Cauſe cannot be revived againſt an 
be revived a- f fi f A fi 
painſt an Infant Infant or want of an Appearance, for 
tor Want of an he has a Right to anſwer, or to plead 
Appearance, . 
before the Cauſe can be revived. Dun- 
kellin againſt French in Cha. 1718. 


A Decree to an If the Decree be to an Account, and 
Account, thwg the Parties die, if the Executors or Ad- 


not revived with- 


in ix Years, yet miniſtrators do not revive within ſix 
not within e Years, this is not within the Statute of 


Statute of Li- 


mitations. Limitations. 1 Peer Williams, 742. 


RING Fs Although there may be no Revivor of 
Cots, or of a @ Dilmiſs with Coſts, or of a Decree for 
Decree for Coits, Coſts only not aſcertained, yet there may 
only nat aſcer- be 
tained, l = 
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be for the Duty and Coſts. Bumb. 
Rep. 5. 160. Selecs Gap. in Chan a1. 54 


For further Obſervations and Pro- 
ceedings in Relation to reviving 
Decrees, See Title FIN 
among Se) 7 3 


a MA y —_ * as —— 
— _ y * n * is i Li 4 * 4 R * 
7 ; "3 3 EC? 1%! e 


a of of 411 F. u. 5 
5 ; } » fo 4 14 & 7 . 
In what Manner a Suit may be revived.” 


HERE a Suit abates, the Plain- 
tiff may either bring an Original 
Bill, or a Bill of Reviyor, at mY Een 
I Vern. 463. 445 , 


el 
A! 


A Cauſe cannot be n In * * 
but the whole Proceedings, Bill, An- 
ſwer and Orders, made in the Cauſe muſt 
ſtand revived; for the Revivor is but a 
Continuance of the ſame Suit, and it 
cannot be ſuch a Continuance umleſs it 
proceeds where the Ming lets off, 2 Chan; 
. 80. | 


Where a Decree hath been Saad, 
and the Suit abates, and that the Decree 
is ſought to be carried into Execution, it 
may be done three Ways. 


1. If the Decree is enrolled, the 


Party may ſue out a Subpana Scire faci ias 
againſt the Heir, or Executor of the 
Defendant, to ſhew Cauſe againſt the 


C 2 Decree, 


T tire 


Pike aN '1 
either, brig A. 


e Bill, 


A her 


A Suit cannot be 
revived in Part, 


A Decree aſter 
Abatement may 
be carried into 
Execution three 
Ways, 

/ 
1ſt. By a Subeæ- 
na Sore facias, 
but this only af- 
ter Inrollment, 


not before, if the 
Decree be not 


—  - 


__ — 
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inrolled, there Decree, but this is only after an Inroll 
— ment, and not before; for where the 


Decree is not ſigned and enrolled a Bill 
of Revivor muſt be brought. 


ThisSre faciaz And this Scire facias was formed from 
& re faciaras the Scire e at Common Law, for 
Common Law. when the Decree is enrolled, it is in the 
Nature of a judgment, and a Sulpæna 
Scire facias is for the Heir or Executor 
to ſhew Cauſe why there ſhould not be 


Execution, 


No Demurrer to And to this Subpæna Scire Facias the 
this di faciar;, Defendant cannot demur, for the Sub- ; 


Re vivor, which 


may be zicher Pœna Scire facias after Inrollment, fo he 

before or after may have a Bill of Revivor either before 

"nrollment. or after Inrollment; for the Scire factas 
(as has been ſaid) is formed according 
to the Notion of the Common Law, and 
the Bill of Revivor upon the Canon and 
Civil Laws, and therefore in a Court of 
Equity the Plaintiff has his Election of 
either of the Remedies. 


but the Party , | 1 
may ſhew Cauſe Pra is not of Record, nor any where 
wy oa filed, and therefore the Party muſt upon 1 
Motion of Counſel at the Return of the BI 
Subpæna, ſhew Cauſe (if any he hath) 5 
why he fhould not be charged. Sed vide 1 
1 Vern. 426. = 
addy. By Billef 2dly. As the Party may have a Sub- 3 


But 
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But it is ſaid that the ſureſt and ſafeſt The agen Way 


- Bill of R 
Way to carry the Decree into Execution ide and why, 


is by Bill of Revivor; for where the 
Decree was obtained againſt the Anceſ- 
tor, and his Heir does not claim under 
that Title, but by Virtue of another 
Title paramount, there the Decree. can 
never be carried into Execution againſt 


him. As where an Eſtate is decreed Where the Heie 


againſt a Man, and his Heir inſiſts his the Dower and 


Father had no Title thereto, or was only en not. 
Tenant for Life thereof, the Decree in 
that Caſe can never be carried into Exe- 
cution againſt him, he is at Liberty to 
= controvert the Juſtice and Validity of 
that Decree, he may make à new De- 


fence from what his Anceſtor did, and 


vary his Caſe as he ſhall be adviſed, and 
the Parties go into a new Examination of 
the Matter, and the Cauſe is to be heard 
De novo, and the Court judges whether 
the Decree is right or not, and may af- 
firm or reverſe it at their Pleaſure, 


But when one Man obtains a Decree idem. 


4 a” againſt another for a real Eſtate, and the 


Party dies befare the Plaintiff is put into 
Poſſeſſion, in that Caſe, if the Heir at 
Law claims the Eſtate by Deſcent under 
his Anceſtor, or as Deviſee under him, 
he ſhall never controvert the Juſtice of 
the Decree, though his Anceſtor ſhould 
have miſtaken his Defence, nor ſhall he 
be at Liberty to make a new Defence, 
C 3 or 
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or enter into new Proof, ſo as to over- 
throw the former Decree, eſpecially when 
it appears to the Court that the Decree 
hath been of an antient Standing. 


An Original Bill gdly. Or the Plaintiff may bring an 
mehug bus Original Bill, praying that a parallel 
parallel Decree Decree may be made ; and in the Caſe of 
may be mace. ven and Wray, Trinity Term, 1687. 
| x Vern. 463. it was adjudged, that 
where the Suit abates, the Plaintiff may 

either bring an Original Bill, or a Bill 

of Revivor, at his Election. See alſo 

x Cha. Ca. 37. and 1 Fern. 476: | 


An Aſignee er But if there be neither Privity in 

— pm Blood, or in Repreſentation, as in the 

nal Bill. Caſe of an Aſſignee, or Deviſee, the 
Cauſe. muft be revived by an Original 
Bill, in the Nature of a Bill of Revivor, 
praying that a parallel Decree may be 
made. Cha: Ca. 122. 174. 


22 No Bill of Revivor ean be brought to 
not be revired revive a Decree relative to Coſts only, 


unles they be unleſs the Coſts be taxed, and a Report 
port made in the made in the Life-time of the Party; for 
+.fe-timeof the this is Actio perſonalis et moritur cum 
. Fer ſona; but if by the Decree the Party 

is to pay a Sum of Money, or if a 

Duty is decreed, if he is to deliver over 

a Bond, or Deeds, or Writings, or if 

Or unleſs fome- any Thing is annexed to the Decree be- 
weed to the Ades Coſts, the Suit may be revived 3 
Decree, N | but 
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Iatement and Revi vor. 23 
but it can never be revived for Coſts _ 
only. 2 Chan. Rep. 195. 


A Bill was diſmiſſed with Coſts, which A Demurrer to 
were taxed, and a Bill of Revivor was 23 2 r Df 
brought ſingly for Coſts, and it was de- miſs, withCofts, 
murred too; it was ſaid, in this Caſe, that . 

a Bill of Revivor was not Proper, but 

though the Bill was diſmiſſed, yet it 

was not ſo much out of-Court, but that 

the Party, who was to pay the Coſts, 

was ſtill liable to the Proceſs of the 

Court for ſuch Cofts as Attachment, 

Sc. and here the Demurrer was allowed. 


1ſt. Har. Chan. Pra#t. 3d Edit. 288. 


A Cauſe being heard, and the Decree ere 
ſigned and enrolled, the Plaintiff (the . 
Suit having abated) brought a Bill of *! by Sirefs 
Revivor, and the Defendant infiſted he Plainif's Elec- 
ſhould have revived by Scire facias, there hlt. * 
being a Decree in the Cauſe, but in re- 
gard there were Proceedings relating to 
Coſts, Sc. and after the Decree was But Sire faces 
enrolled, which the Sire facias would not the Decree and 
revive, the Court held it well enough. 8 | 
2 Cha. Ca. 67. 1 Ch. Ca. 37. Sed vide 
Antea, * hg t tte 


But where the Decree is not ſigned A Bill of Revi- 
and enrolled, a Bill of Revivor muſt be e e De. 
brought. „ Fal. 105. ao is not Ggned 

A Bill of Revivor upon a Bill of Re- 8 
vivor lies. Hard. 201. = Pill of Ke. 


vivor. 
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24 Abatement and Revi vor. 


Ae Send a If one be named in the Original Bill, 
alive, ought not Who is yet alive, he ought not to be 
the Bll of Be. named in the Bill of Revivor, becauſe 
vivor, the Suit never abated, Quoad bim. 


idem. 


Pat 1 But if named in the Bill of Revivor 
vivor only, he Only, he may be named in every Bill of 
dase Hl . Revivor after, becauſe he was not named 


ter. in the Original Bill. 


Proceſs of Con. Proceſſes of Contempt cannot be re- 

tempt cannot be vived, they die with thePerſon. Sed ur, 

Ks if a Sequeſtration has iſſued on a Decree, 
as to a perſonal Eſtate. 


How s Decree A Bill of Revivor lies not upon a Pe- 
may be revived. Cree of a long ſtanding, but an Original 
Bill muſt be exhibited, and the Decree 
ſet forth as Evidence. 2 Cha. Cha, 


216. 


On a Bil in E- If on a Bill in Equity the Suit abates 
— 1 by Death, or otherwiſe, the Executor, 
2 Adminiſtrator, muſt bring his Bill of 
is barred by the Revivor Within ſix Years, elſe the Suit 
Star. of Limita- Will be barred by the Statute of Limita- 
vivor within ſu tions, if pleaded ; but a Bill of Revivor, 
ears, but not after a Decree to an Account, is in nature 
er a Decree to , i SY 

an Account, Of a Scire facias, and not within or bar- 

able by the Statute of Limitations ; ſo 

Decreed in Hollingſbead's Caſe. 1 Peer 

Williams 745; though the Demand 


ſeemed to be a very ſtale one, 


it 


i 


Abatement and Revi vor. 25 
If the Parties that would revive the — 
Decree enrolled, be in privity of Blood on may revive by 
to the firſt Parties, iz. as Heirs, or in ** [4% 
Privity of Repreſentation as Executors, 
or Adminiſtrators, they may Revive by 
Subpana Scire facias. 2 Har, Chan. Prat. 
3d Edit, 123, 


Where a Scire facias iſſues to revive of the Service 
the Decree, a Copy of the Writ is to be of Hesel, az 
ſerved on the Party perſonally (if poſſi- the Order to ce. 
ble), and if he does not appear and ſhow e | 
Cauſe, why the Decree ſhculd not be 
revived, before the Time appointed for 
that Purpoſe, by the Scire facias, is ex- 


WE pired, the Court, upon Affidavit of the 
Service thereof, and upon an Attorney's 


Motion thereon, will order the Decree to 
be revived. | 


F A Bill of Revivor, (as has been ſaid be- nin of Revivor 
ore) may be brought either before or le Þ<tore «cat- 
after Hearing; it is ſometimes brought — [cv 
to revive only, and then it is revived 9 .“ 
without Anſwer, after Appearance upon wer. * 
Motion, ſuggeſting that the Time for 


anſwering is out; but where it is brought 


= to revive and anſwer, an Attachment, 


and all the ſubſequent Proceſs : of Con- 
tempt, may iſſue as on any other Bill, if 
the Defendant anſwers not in time, Har, 
Chan. Pratt. 3d. Edit, 287, 


A Bill of Revivor was brought to Demurrer, be- 


revive all Proceedings, and particu- es 


larly an Order by Conſent; the Defen- ei, than cap 
| dant be revived 


—— — — — 


26 Account. 


dant demurred to the Bill, for that it 
ſought to revive that Order, whereas the 
Feme was a Party to it, and ſhe being 
married ſince her Executorſhip, conſe- 
quently her Conſent was determined, 
and the Demurrer was allowed. Hamp- 
den, ver. Brewer, 1 Chan. Ca. 77. 


Proceedings. in Proceedings in croſs Cauſes are not to 
cros d heat be revived without a Bill of Revivor in 
Bill of revivor in each, becauſe each Plaintiff is Maſter of 
* his own Cauſe; and therefore if the Plain- 
tiff, in the original Cauſe, revive againſt 
the Heir of the Defendant, that does 
not make it neceſſary that the Heir of 
the Defendant ſhould reſume the croſs 
Cauſe againſt the Plaintiff, unleſs he 


pleaſes. 


* 4 
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O, the Account in Equity, and 
' the Proceedings thereon in 
this Court. 


FF 
$30 HS 


— hp WI EN upon a full Hearing the 

Right to the Matter in Queſtion, 

h or the principal: Point hath been deter- 

mined: by the Court, but the Damages 

or Sum really due cannot then be aſcer- 

tained, in ſuch Caſe, the Court refer it 

to the ehief Remembrancer, to audite 

and ſtate the ſeveral Facts between the 

8 Parties relative to the principal _ 
J. an 


Account. 


and to report how much is due after 
giving all Parties all juſt allowances, 
to the end, that the Court may make a 
compleat and abſolute Order, and finally 
determine the whole, and this brings 
on the Matter of Account. 


This was formerly the Buſineſs chiefly Analogousto the 
of the Courts of Law, where upon an Writs Account. 
Action of Account being brought, and 
a Judgment Quod computet obtained, 
then Auditors are afſign'd by the Court 
to audite and ſtate the Account between 
the Parties, and upon their Report the 
final Judgment is given, which 1s, that 
the Plaintiff is to recover, againſt the De- 


* 
VFndant, the Sum he is found in Arrears; 
= 1 that the Account in Equity is analo- 


gous to this Action at Law, and the De- 
cree is but as an acceſſary to the final 
Oo appr 


But it being found that the Proceed- Matters of Ac: 
ings at Law, upon this Action, are diffi- iy brought into 
cult, dilatory and expenſive, it is now Court of Equity , 
feldom uſed; beſides, if the Demand be 
of Conſequence, and the Matter of 
an intricate nature, in ſuch Caſe it is 
more adviſeable to reſort to a Court of 
Equity, where Matters of Account are 
now commodiouſly adjuſted, and more 
advantageouſly determined for both 
Parties, the Plaintiff being, in that Court, 


mtitled to a Diſcovery of Books, Papers, 


and the Defendant's Oath ; and, on the 
other hand, the Defendant allowed to 
diſcount 


Account. 


diſcount the Sums paid or expended by 
him, and all reaſonable Allowances, to 
diſcharge himſelf of Sums under. forty 
Shillings by his own Oath : If by Anſwer, 
or other Writing, he charges himſelf, 
by the ſame to diſcharge himſelf ; which 
will be good, if there be no other Evi- 
dence ; and is intitled, after the Ac- 
count is ſtated, to a Decree in his favour, 
if any thing be due to him on the bal- 


lance thereof, 


The Proceedings 
on the Decree to 


an Account. 


When the Court have referred it to 
the Chief Remembrancer to audite and 
ſtate the Account between the Parties, 
and to report how much is due as afore- 
ſaid, and when the Decree is ſettled and 
ſigned by Counſel for the Plaintiff, and 
by the Attorney for each Party, and ſign- 
ed by the Officer and Baron, and paſſed 
in ſuch Manner as is hereafter directed, 
ſee Title Decree, &c. then the Plaintiff is 
to file his Charge, and may then take 
out a Summons from the Officer, with 


which he is to ſerve the Defendant's 


Attorney; and if the Defendant's Attor- 
ney doth not attend upon the firſt Sum- 
mons, the Plaintiff may take out a ſecond 
Summons, which being ſerved, if the 
Defendant doth not attend, Plaintiff 
takes out a third Summons, which being 
ſerved, if the Defendant's. Attorney ſti] 

. to attend, or doth not file a 
Diſcharge to the Plaintiff 's Charge, the 
Officer will upon Application of the Plain- 
tiff, grant a Certificate of his Attendances 


upon 


upon ſuch Summonſes, and of the De- 
fendant's non Attendance, and that no 
Diſcharge is filed by the Defendant to 
the Plaintiff's Charge. 


And upon this Certificate, and upon idem. 
Motion of the Plaintiff's Attorney there- 
on, the Court will order the Defendant 
to file his Diſcharge, and attend - ef- 
fectually on the next Summons, or the 
Officer to proceed and make his Re- 
port; and the Plaintiff is then to ſerve 
another Summons, together with a Copy 


of the ſaid Order, upon the Defendant's 
Attorney; and if the Defendant doth 


not appear upon this laſt Summons, 
and the Plaintiff proves his Charge, 
the Officer will proceed and make up 
his Report upon the Plaintiff's Charge, 
and the Matters before him, the Draft 
of which, or a Copy thereof, he gives 
do the Plaintiff, and the Plaintiff is to 
proceed to confirm this Report Ex Parte, Report Ex arts. 
and the Defendant may object thereto 
in like Manner as if the Defendant had 
attended, See Page. 32, 33, 34. 


If the Defendant files a Diſcharge, Diſcharge filed 
he ought regularly to take out a Sum- — 
mons for the Plaintiff, in order to pro- fendant, bow the 
ceed to prove the ſame, if he does sds. 
not, the Plaintiff may take out Sum- 
monſes as aforeſaid ; and after Service 
of three Summonſes, the Officer will 
grant a Certificate of Plaintiff's Atten- 
dances, and the Defendant's non Atten- 


dance 5 


=_ Account. 
dance; and' the Plaintift's Attorney 


may. upon Motion thereon, - obtain an 


Order that the Defendant may attend 
effectually upon the next Summons, 
and prove his Diſcharge, or that the 
Officer may proceed and make up his 
Report; and if after Service of another 
Summons, with a Copy of the ſaid 


Order as aforeſaid, the Defendant ne- 


glects to appear and prove his Di(- 
charge, the Officer will proceed and 
make up his Report, as if no Diſ- 


And how theDe- Charge had been filed. The Defendant 


fendant is to pro-; - 
dec on cheplan. is to proceed in the fame Manner, if 


dice Default, the Plaintiff neglects to attend upon 
his Summonſes. a 4s 


Charge and Di- Note, the Charge and Diſcharge are 
eehte 10 be engroſſed on Paper, and | igned 
groſſed, by the proper Attorney, with theſe 
| words at the Foot of each, with Liberty 


to add and alter as there Jball be Occafion, . 
and are to be filed in the Chief Re- 


membrancer's Office. | 


Diſcharge flu. If the Defendant ſerves a Summons 
and non Attend on the oppoſite Party to attend the 
aller Summen, Officer, in order to prove his Diſcharge, 
&rved by the De» and neglects to attend, the Plaintiff's 
12 Attorney may, on Motion, obtain an 
Order, that the Defendant ſhall. attend 

the Officer and prove his Diſcharge 

in a ſhort Day, or that the Officer 

may make up his Report, which, if 

the Defendant neglects to do in four oy 

after 
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Account. 31 


after ſervice of the Order, the Officer 
will report Ex Parte. | 


Note, each Summons is to be ſerv- Summens how 
ed, twenty-four Hours at leaſt, before 
the appointed Hour for attending be- 

fore the Officer, 


When the Defendant hath put in his Attendance be- 
Anſwer to the Plaintiff's Charge, and fre the Queer, 
that both Parties appear before the and Diſcharge. 
Officer, he proceeds and allows, or diſ- 
allows the Articles, according to the 
= Proofs before him, or Matters ariſing 
= out of the Pleadings; and either Pa 
may examine in Town before the Of-. Examination of 

ficer, or take out a Commiſſion to ex- f the Account. 

amine in' the Country, in aid of the 
Account, at any Time before the Report 

is ſigned by the Officer, if from the 

circumſtances of the Caſe, it ſhall ap- 

pear proper and neceſſary; and the ad- 

verſe Party may croſs- examine the 

Witneſſes, if he ſees convenient; but he 

who examines in aid of an Account, 

* muſt firſt have a Certificate from the 

Officer, that it is neceſſary ſo to do, 

and thereupon move the Court. by his 

Attorney, for Liberty to examine. 


And the Interrogatories are then to Interrogatoriesin 
be drawn up, and are to be ingroſſed . 


on Parchment, and to be ſigned by ek i — 

Counſel and Attorney, and filed in the 335,008 the Ex: 

Chief Remembrancer's Office; and in on differsfrom an 

this caſe, 'he or his Deputy, not the ck in 
ö Examiner 


— 


8 Account. 


| Examiner of the Court, is to examine 
The Depoſition the Witneſſes, and the Depoſitions, taken 
publiſhed of upon this Examination, are publiſhed of 

courſe, without any Order of Court for 


No Matterstobe that purpoſe. But Note, that nothing 


— Seen is to come under Examination upon the 


but ſuch at are in Account againſt the Foundation of the 
Ifue in Deeree, it is to be relative only to mat- 
ters of Account, ariſing from the Plead- 
ings, and in Iſſue in the Cauſe. 
Perſonal Inter- And either Party may, on ſuch Cer- 
gatories in aid of tificate from the Officer, that it is ne- 
the Account, and | ; f 
the Proceedings Ceflary to examine, and on Motion of 
en. his Attorney thereon, obtain an Order 
for liberty to exhibit perſonal Inter- 
rogatories to the oppoſite Party, in aid 
of the Account; and when the Inter- 
rogatories are filed, his Attorney may, 
upon Motion, obtain another Order for 
the oppoſite Party to anſwer the Inter- 
in the uſual Time: And this 
laſt Order is to be ſerved on the Party; 
and, if in four Days after Service there - 
Attachment to Of, an Anſwer is not filed, or further 
bes nor anfacriog Time prayed to anſwer the Interroga- 
the Interrogatue tories, the Court, upon an Attorney's 
_ Motion, on Affidavit of the Service of 
the Order, and a Certificate of no An- 
ſwer being filed, will award an Attach- 


ment to the Purſuivant. 


The proceedings So, where it is neceſſary that either 
ery to have Party ſhould produce any Deeds or 
Deeds brought in Writings upon the Account, the Officer 
opon ve is to certify the ſame, and upon ſuch 


Certificate 


9 113 n- 
4 teſt the bringing of them, # a Ss * — 


Account. 
Certificate, and upon an Aa SMO. ous 
er 1 


tion thereon, the Tete will 
the Deeds meien perein ma 


+» 


brought i in and dept Her ie = 
in ſuch time after Sery ice: Of. "the. der 
as the. Court, "ſhall. appoint, w whuch is 


generally four Days.;, and if th 

who has the Deeds mak akes, "default, or 
refuſes to bring chem in within the 
time appointed, the Court on fidavir 
of the Service of the Order, and a Certi- 
ficate from the Officer that ow PLS. 
are not lodged, will attach hi m. 4 ut, > 122hqevy oct 
the Party who ſhall be, required. to bring. q 
in. ſuch Deeds or Funde 


0 „ - 


hends it 1 e e in any | 
1 gare: off e ©1 
I the Au to perſonal, ng r0ga- Anſwer to per- 


tories be ſhort, the oppoſite Party my 


exc t.thereto, Ang. ſe Excepti qs are ceptiggs. theres. 
to - referred es 50m rn 
oceeded- oo > the ſame.. Manner RE 
125g, frag to ſhort, nſwer Ri 78 93 80662061. 
tle Zxceptions., But. 85 lis Caſe, L 
1 the Anſwer be reported. ſh t, and 
the Report confirmed, and a itther 
Anſwer not. filed in four; Days ofter 


the Report. is is, confirmed, 'y Attach- Are 40 
ment is awarded to the Pur avant on Ade Purkdwvant if 


a further Aue 
Counſel * en and 5 n as be not fled after 
aforeſaid.  -_ | gr Report « confirm- 


Note, the. Pee Bap and The Methot of 


the Anſw — 7, An 
cr thereto, are, o be drawn perlenal Interro- 


* 
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gatories and the by Counſel; to be engroſſed on Parefi- 
OY 6.6 tobe figned by Counſel and At- 
torney, and to be filed in the Chief 
Renembrancer's Office; but the De- 

fendant is not to be examined upon 

theſe perſonal Interr tres as Wit- 

neſſes are upon the other Interrogato- 

Ties, he is to Anſwer them in the ſame 

Manner a8 he does the Plaintiff's Bill. 


| tn, the Caſe of Bradgell axainftGa- 
Diſpute about N . n 1 4 Hillary Term 1748, 
— — an 2 Senn 7 the Parties a- 
terrogatories, the bout th al Interroga 
the Ineroute tories ante wie in aid of the Akt, 
and upon 4 debated Motion, the Court 
referred it to the Chief Remembrancer 
to fettle the Interrogatories, and this 
was held to be the uſual method in 


uch Sales. | 


Bewerte, Aid When epo ben laterrogatories 
Copy creat ie ate prepared by the Perſon who exhi- 
be ſerved, and a hits Herts, a Copy thereof is to be 
nl. ſervell on "the oppoſite Party, with a 
Sumtnons from the Officer to attend 


him on ling tlie fame. 


Tnterrogatories, When 'the Officer hath ſetled the 
27 pes booed: perfohal N prog purſuant to the 
ing on og 'Order e figns the Draft, and gives 
d . ub de Attorney for the Party who 
- exhibits the Interrogatories, which is to 

be ſerved in the, ſame Manner as the 

Draft of the'Officer's . res and when 

the four Days for obfecting 8 

raft 


R 
n x 1 e 
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Draft of the perſonal | Interrogatories are 
expired, if no Ohjections be put in, the 
Party exhibiting the Interrogatories may 
put a Rule on. the oppoſite Party to 


anſwer the Interrogatories. See Page - 


30. 


be taken 10 the Dr aft of the perſonal ken to the Drafi, 
Interrogatories, the Proceedings are the the Proceedings 
ſame as upon Ohjections, or . pp 
being taken to the Draft of the Officer's 
Report on the Account, whigh fee here- 
after, l £7 ' 

ny Artigle in Account before the rULe. 


r of or under forty Shillings, the Party to be ſuffi- 
Oath of the Party: ſhall be ſuffcient to center anyar- 


diſcharge him, but for any Article a- os, 
bove forty Shilling there muſt be a 
Voucher. 7 


| Mott the Ofiee 4 ** apm: —— 
any Witneſſes on the Account Vieh Account but t 
Ware, unleſs by Conſens l a — 


ſent of the Parties, Conſent. 
and the Conſent and ination ar 


ad Examingtion are 
do be entered in his Book of References. 


In the Cauſe Adminiſtrator of At- Ar b. taken up- 


kinſoy againſt Executor Dick/on in this tion, in Chiefy 


Court, Eafter Term 19750, it was de- jd. 
termined, on full Debate upon the Hear- in pF 2 
ing, that Proofs taken upon the Exami- d ended et 
nation in Chief, may be read before the tra on the 
Officer in Aid of the Account, althoug 

D 2 they 


— 


4 


R drawn 
—— Offi - 
cer, and the 
Proceedings 
thereon, and on 
the Objections 
thereto. 


Account. 
they be not entered as read upon the 
Hearing. W 


When the Parties have gone through 
the Charge and Diſcharge upon the 
Proofs and Evidences, the Officer draws 
up his Report, the Draft of which, or a 
Copy thereof, he gives to either Party 
requiring the ſame; and the Draft or 


Copy is to be ſerved by the Party, in whoſe 


Favour it is made, upon the oppoſite 
Party; but the Officer is firſt to write 
upon the Back thereof, a Notice to the 
Party on whom it is to be ſerved, that 
it is a Draft of this Report, and that the 
Party is to object to the ſame in the uſual 
Time, or that he will ſign his Report; 


which Notice is to be dated, but the 


Draft of the Report is not to be dated; 
nor are the Sums contained therein to be 
caſt up, and if the Party on whom the 
Draft is ſerved, ſees Cauſe to object 
thereto, he is in four Days to return the 
Draft with his Objections in Writing, 
ſigned by his Attorney, that the Officer 
may rectify the ſame, if he ſees Reaſon 
ſo to do, and is to ſummons the Party, 
in whoſe Favour the Report is made, to 
attend the Officer upon ſuch Objections, 
or the Party, in whoſe Favour the Report 
is, may ſerve the oppoſite Party with 


Summonſes (as aforeſaid) to ſupport his 


Objections, and upon the Officer's Cer- 
tificate of Non-attendance, move by his 
Attorney to diſcharge them, and the Of- 
ficer may ſign his Report. 


If 


cc 


. d 


9 
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poſite Party with a Summons to attend 
the Officer to ſupport his Ohjections, and 
neglects to attend, the Attorney for the 
oppoſite Party, may, upon Motion, oh- 
tain an Order, that the Party objecting 
may attend the Officer, and ſupport his 
Obſections in a ſhort Day, or, that the 
Officer may ſign his Report; which, if 
he neglects to do, in four Days after Ser- 
vice of the Order, the Officer will ſign 


his Report. ; beg 50 
| + BY Wn 222 Ha: 2.110 2 30 80 : 


of the Report within the, Time, appoint 


ſign the Report; and it will not be amiſs 


ed for ohhecting thereto,,,the Officer wi 


to produce to the Officer an ; 
the Service of the Draft, though it is not 
abſolutely neceſſary, 8 


- When the Report is. igned,\by the 
Officer, the Plaintiff, or. . 


Attorney move the firſt Rule to confirm 
it, which is, that it ſhall, be -confirmed 
unleſs Cauſe be ſhewn to the contrary in 
four Days, and this Order is to be ſerved 
on the oppolite Party, and in four Days 
after Service, upon Affidavit thereof, 


and a Certificate from the Officer of n 


Cauſe being ſhewn againſt. confirming 
the Report, the Court will, upon Motion 


of the Attorney for the Party in whoſe 


Favour it is made, confirm the ſame 
: Ds abſo- 


davit of 


37 


« -* con e Re 
g r ard arty mn port when ſigned 
whoſe Favour, it is made, may by his by the Officer, 


Exceptions to 
the Officer's Re- 
t, and the 
ime for filing 

them. 


Account. 
abſolutely, and the Plaintiff's Attorney 
may the fame Day move the Court to 
have the Cauſe fet down to be heard ot 
the Officer's Report and Metits, and the 
Coutt will grafit an Order for that Put+ 
poſe. © a 5 | 
But if either Party apprehends him- 
ſelf e de by the Aras he may 105 8 
any Time before it is confirmed) tal 
Exceptions thereto, but no Matter is to 
be made a Matter of Exception which 
was not made an Objection to the Offi- 
cer's Draft of his Report; and this is in 
order to ſave unneceſſary Trouble to the 


Court, for if the Party had objected he 


The Time en- 
larged, on good 
Caiiſe ſne wn. 


The Proceed- 
ings on the Ex- 
ce pt ions to the 
Re port. 


might have Thewed the Officer his Etror, 
and he wolild have altered his Re- 
rt in 1 Futticular. See Sunbury's 
n 


If the Account hath long depended 
before the Officer, or where the Excep- 
tions ate very numerous, and that there 
is not Time to file them in the four 
Pays, or for other good Reaſot, the 

%urt on CotthſtPs Motion, will giveTime 
to file the Exceptions beyond the four 
n e was; 

- If Exceptions be filed to the Officer's 
Report upon the Account, the Party 
excepting, upon filing the ſame, is to de- 
fit four Wunds with the Officer; and 
when this is Gone it is 2 Motion of 
Courſe to ſtay the Proceedings on the 
| 3 Report, 
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Report, then the E an 
other . may. ae. "a v4 Ga 4 5 
the Cauſe may 


upon the N Rear and 2 


ons; and 1 0 Hearing 
8 * 


ceptians then th IF 
eee 
ame I when 
rectified, it is = RE Sov 
— iy cw en, Cayſe fot down 
_ 2 
Par 
2 in Caſe ang 
Ah iN | en pus of 05 5 over- 8 
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1 the — ma they be oyer-ruled, 
= the N Shillings is © be eop- 
polite Party. _ . — — 


No Perſon ſhall except twice. * No HUNG, 
ſame Matter, nor can the Acoe Lf add ing oor then : 
to or alter his Exceptions after Rd, but E ry 
2 ſpecial WG of the Court; for 5 ie 


nne 1293 
LIE 


In, the Caſe of Staddart a 1 The Rule relat- 
0 others in this Court, Aoi cr — Bin 
Fave, way erage: RS] 

T A8 HEN m be whi CD 
r _ 
in his B os 


Hecbunt. 
40% ſuch Euldence; but Me. Stannard in- 
8 1 the Practice 4 is not ſo, 1 unleſs 
the Offifer ſets out Je Proofs in his Re- 
port, 5f he dogs ng the Party may, on 
the Fieagitis,” except 10 ſbe reading of 
the'Eviderice, although" de doth not, in 


his Exteptions except” to, it ;- and the 

Cas tiled hetoheng, | 

Dr of the * yd Note; that in all Caſes the Draft 
te, ef the, Officer's. Report is to be ſerved 
pw the” oppoſe Party, as well where 

both Patties have atrended, as where 

the Officer hath proceeded Ex Parte; and 

the after Proceedings are the ſame. --* 


Ka Notes ee Tias hot practifeq"t6 give Notice of 
davit rele to Affidaxits- led 0 to the Matter 


davit relative to 


me were ge of AGdodtt before” the Officer, bu" the 
«Do e Ger ge dong oppoſite! Party 
we pany whois Day fo Pofſder the Aﬀidavit, and he 
pext Summons, isn fuck ſe to take out and ſerve the 


next Summons. 
Aſer the Re rt in fb * es SAEED 17 7 rer N ; 
Aſter the Report r the 'Officet * hath made up his 


Bie ag üben "the Defeßdant "ſhall hot be 

Ce ere) admitted to file à Diſcharge, /'or ad. 
without Leave ditional Diſcharge, without Leave firſt 
* the Court. obtained from the Court for that Pur- 
which, upon ſpecial Reaſons, the 
Mk wi ova ſo hetd in the Caſe of 
Friaaiel and Caven in this Court, "Hillary 
17483 and the Defendant may then 
luke put a Summons for the Plaintiff, in 
order to proceed to proye the Diſcharge 
or further Diſcharge, the Proceedings 
* whereon 


e dee fi 
1 0 


— 


wy Account. 41 
whereon are as before directed, and up- 
on the Defendant's Default in ſupporting 
ſuch Diſcharge, or further Diſcharge, the 
Officer -ſhall ſign his Report; the fame 
Rule helds as tothe Rlaintiff's Bling a The like as to a 


Charge, or additional Charge, after the ter Ser 


Offices hath Nn F * 14 


il 74110 C £ 

4 the — — — The Proceding 
Cauſe -6ri' the s Report; aud the hon the om 
Mefits is appoititetlythe' Plaintiff's Ar. cer's Repart and 
totney is 10 take Out the Order for Hear- 
ing; and is to ſerve the Defendant's At- 
torney therewithi fom Days; at leaſt be- 
fore the Day of Heaxing, that is four 
Days excluſtve of the Day on uch the 
Order is ſerved, and the Day appointed 
for Hearing; and he is td have Ts Or- a 
der, and an Affidavit of the Serviie — — 
thereof, ready to produce tin the Hear. 
ing; "ag alſo the dectetal Order, the * 
Officer's Report, and the Order for con- 
flrming it. But note; on this: Hearing 
upon. the Report and Merits, there is 
no Ocdaſion to ſerve the Defendant with | 
Nen to hear Judgment, | fe Atuer 

u fuld nil 4 | 

And when the final — is' pro- And on the final 
nounced it is to be ſerved. and ſettled, Decree, 
and to be afterwards ſigned by the Lord 
Chief Baron and enrulled, as is Hereafier 
directes. Set 2 wy Dane 25 II 
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were chargeable 


in Account at 
common. Law, 


Account, 
oy 1 7 
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Y the, Common Law, none could 
be cha in Account but as 
uardian in Bailiff, or Re- 
cerver, except in favour of Merchants, 
and for advancement of Trade, where, 
by the Law of Merchants, one nam - 
ing himſelf Merchant, might have an 
Account againſt another naming him 


" - 
1 3+ 9 


Merchant, and Charge him as his 


Receiver. 2 inf. 392. 4. 11. Ce. 8g. 


But Remedies for or againſt the 'Ex- 
ecutors or Adminiſtrators of Guardians, 


Bailiffa and Receivers, or for or againſt 


Jomt:tenants, Tenants in Common, 
their -Executors, or Adminiſtrators, were 
uſually had in Chancery. And though by 
the Statute 3 and 4 Hun. ch. 16, Ac- 
tions of Account may be ht a+ 
gainſt the Executors and Adminiſtrators 
of every Guardian, Bailiff and Receiver, 
and by one Joirit-tenant, and Tenant 
in Common, his Executors and Admi- 
niſtrators againſt the other as Bailiff for 
receiving more than his Share, and a- 
gainſt their Executors and Adminiſtra- 
tors. Yet ſtill are Matters of Account 
thought - more properly cognizable in 
in Equity than Law, as the Party can 
have a Diſcavery of Books, * 
an 


— 1 * 


Benefit of the Defendant's Oath, 
— bel if there are mutual and 
variety of ds, in which Caſes 


the Parties' may more eaſily have an 
equal Meaſure of Juſtice, by ballancing 
or diſcounting them before a Maſter, 
And as this wilt give u Court of Rqui- 
ty Juriſdiction, 55 likewiſe, if there 
are diſſerent Parties concerned in In- 
tereſt; but if any deubt ariſes about 
à particular demand, it may be direct - 
ed to he afcertained by an Iſſue and 
Verdict at Law. Abr. Eg. Cu. 5. 


lk a Merchant employs his Appren- 
ice as a Factor beyond who dies, 
ie Merchant ſhall have an Account a- 
aint the Adminiſtrator of the Appren- 
ie. Nel. Ch. Rep. 123. 85 


= It was held by the Court, that an In- 
fant was not compellable to Account as 
Factor, tho" it was urged that by the 
Cuſtom of Merchants he may; but, 
an Infant may be Executor, and ſhall 
be charged, becauſe the Law enables 
him; fo he may be charged in Trover, 
becauſe a Tort; but not oh Contract, nor 
as Bailiff, or for Goods to carry on a 
Trade; and therefore, when Infants are 
Factors, their Friends ſhould give Securi- 
ty for their Accounting. Trig, 1700, be- 
tween Smalhy and Smally. Bac. Eq. Ca. 6. 


If a Man by Anfwer ſwears, that 
what he received he received as 4 
menial 


43 


Account againſt 
the Adminiſtra- 
tor of an — 
prentice employ 
ed as Factor. 


Infant not core 
pellable to 'Ac- 
count as Factor, 
and in what 
Caſes he ſhall or 
ſhall not be 


charged, 


A Servant or 
Apprentice ſhall 
not account for 
Money received 
by him and 
iwern to be laid 


44 Account. 


out for bis Mb: menial Servant, and hath Dd - it over 
* to his Maſter, he ſhall not be put to 
Account again, but he ought to diſcloſe 
this Maner | in * Anſwer, Vern: 7 36. 


widem. 80 on En ions bo. a Mailers Re- 
port, which reported the Defen- 
dant's Anſwer. inſufficient, - Lord 
Keeper declared that it was fufficient 
for A Servant, or Apprentice, in An: 
ſwer, to a Bill for an Acçount, to ſay 
in general, that whatever he received, 
was by him received and laid out again 
by his Maſter's Orders. Micb. 1683, 


ee Oates and. t a Vern. 208, 


We 


e 11 a Man . Perſon's s Infanc 
_—_ . receives the Profits of an Eſtate w which 
throughout for the Infant is intitled; and continues to 
* che do fo for, ſeveral Years after the In- 
ant comes of. Age, before any Entry 
is made upon him, yet he ſhall, account 
for the Profits throughout, and not dur- 
ing the Infancy, « = Paſch.. 1699, 
| between Tallop and e That 
an Infant ſhall hayę an account of Pro- 
fits againſt, an, Intruder, Vie 1 Fern. 
2945; but if there be a Verdict againſt 
his Wait 1 wt were, at Law 
. 9% om DOR 
Otherwiſe where But if 2 is no > Truſt; nor Infant 
5, Tru. ber in the Caſe, nor any Entry made by 
Entry made. de who is intitied to the meſne Pro- 
| ts, equity will not Decree any ac- 
count 


* 


| Are ount 0 
count of the Rents and Profit. 2 Vern. 
"EP 


Two Perſons agreed for the Parchaſe 
of an Eſtate in Moieties between them, 
which Eſtate was Subject. to ſeveral In- 
cumbrances, which were to be diſcharg- 
ed out of the Purchaſe Money ; one 
of them had Abatements made to him 
by ſome of the Incumbrancers of ſe- 
veral Sums due for Intereſt and other- 

7 ki which they, in + Conſideration of 
"pf Pervices and Friendſhip, agreed ſhould 
ie to his own uſe; yet, on a Bill 


= ar L ni — A es 


nd Profits, the Court would. not allow 
Vim the Benefit of theſe Abatements, 


» excluſive of the other; but held that 
be muſt Account for them, the Pur- 
y chaſe being made for their equal Bene- 
it fit, and on a mutual Truſt between 
r= them. Trim. 1728, at the Rolls be- 
9, tween Carter and Horn. Bac. Eg. 
at Ca. 7. Tb FINE? : 
0- | | 
A 
yi 
WW 

Matters 
nh | 
by 
ro- 
acy ” 
unt 


Two Perſons 

purchaſe an E- 
ſtate in Moiet ies, 
and Abatements 
are made to one 
of them by the 
Incumbrancers, 
the other ſhall 
have an equal 

benefit thereof 


F brought for an Account of the Rents 


what ſhall be allowed or diſcounted, 
where an Accountant may tharge or 
diſcharge himſelf, and how the Harti- 
culars are to be aſcertained. 


. * 


| 

[ 

| 

| | 

| Matters to be brought into the Account, 
| 

| 


l \ No allowance to F a Mortgagee or Truſtee manage 
| _ 3 Mongagee of oF the Eſtate themſelves, there is no A- 
| manage the E- lowance to be made them for ther Care 
| ftate themiclver, and Pains, but if they employ a ſkilful 
they employ a Bailiff, and give him twenty Pounds per 
Bailiff Aunum, that muſt be allowed; for a Man 
| | is nat bound to be his own Bailiffe, per 
| | Cur. 1 Vern. 31 6. 


| A Parent notzt. © One deviſeth two Hundred and fi 
[ lowedtodiſcount Pounds to his Son, and makes his Wi 
fer Maintenance, Exgeutrix, who marries another Huſ- 
| hand ; ns aut them for 
| | the cy, by the Son, the Defendants 
| would have diſcounted Maintenanęe and 
Education, which the Court would not 
permit, for it was faid that the Mother 
ought to maintain the Child ; but a Sum 
of Money paid for binding him Ap- 
| Prentice was allowed to be diſcounted, 
2 Vent. 353. 


A perſon invited The Plaintiff comes as a Gueſt to the 
5 gs worms Defendant's Houſe, at her Invitation, 
ith Diet and and the Defendant infiſted on five Pound 
Lodging a Week for Diet and Lodging, alledging 
that ſhe being a Perſon of Quality, an 


courtgd by ſeveral Noblemen, much was 
ſpent 


Account. 47 
ſpent in Entertainments, and prayed it 
might be allowed her in Actount ; but 
the Lord Chancellor ſaid, it was no ho- 
nourable Demand, and Decreed an Ac- 
count without any ſuch Allowance, it ap- 
ing that the Defendant came at the 
lainriff's invitation; between Arundell 
and Noll. Mich. 168 1. 1 Vern. 19. 


It was inſiſted upon (and not denied) accountste- 
to be a Cuſtom between Merchant and tweenMerchans 


may be 


evened on either ſide, by way of Eſtopel, 5e. 
eſpecially when the Buſineſs is of the 
ſame Employment. 2 Chan. Ca. 7. | 


The Defendant had a Bond from the t dae“ 
Plaintiff for fifty Found in 1684, and in againft a Band, 
1685 the Defendant lodged and dieted 
with the Plaintiff, and in 1699 the Defen- 
dant'brought an Action at Law on the 
Bond againſt the Plaintiff, who 'bronght 
his Bill to have a Diſcount for the Diet 
and Lodging, and though there was no 
Agreement for that purpoſe, and ſuch 
length of Time paſſed, yet the Maſter 
of the Rolls decreed it to an Account; 
and faid ſo it ſhould be, if the Defendant 
=_ _ 3 3 

ave a Diſcount againſt the Com- 
miſſioners or Algnees, an that a Dif- — — 
count was natural Juſtice in all Caſes. Caſes. 

Hill. 1699, between Arnold and Richard. 
Jon, Bac. Equi. Cu. 8. | 


So 


Merchant, that all Aecounts ſhould be by way 72 


| 
| 
: 
| 
| 


Diſcount;though So where two Perſons had mutual Deal- 


Where an Ac- 
co int is of a long 


Party may be al- 
lowed to prove 


pences not allow - 
ed, the particu- 


— —— — ͥ ͤ txi— —  - CD ˙ p — 
. 
& ry 
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The Defendant 
on Account ſhall 
be diſcharged by 
His own Oath of 
Sums under forty 


mutt mention to ſo. 2 Cha. Ca. 249. Vide x ern. 283. 


whom paid, and 
for what, and 
when; but the 
Plaintiff ſnall not 


Account, 


ings, but before their Accounts were ſet- 
tled, one of them died, and the Survivor 
brought a Bill againſt his Executors to 
have. an Account, and that the Plaintiff 
might diſcount what he was 'to pay, out 
of what the Executors were to pay him; 
and it was decreed accordingly, altho' 
it was objected, it may make a Devd/ta- 
vit in the Executors. Mich. 1701, be- 
tween Beaumont and Grover, idem. 


An Account being of twenty Years 
ſtanding, it was ordered, that the De- 
fendant may prove on Oath, what he 
cannot prove by Books and cancelled 
Bonds, it being of fo long a ftanding ; 
between Peyton and Green. 1 Cb. Rep. 
146, an Account of fourteen Years ſtand- 
ing admitted to be proved by Oath. 
1 Cba. Ca. 127. Nn 1.9 


The Court will not allow any thing to 
be placed to Account, under the Head of 
General Expences, the Party muſt name 
the Particulars. Nel. Ch. Rep. 117. 


The Defendant on Account ſhall be 
diſcharged by his Oath of Sums under 
forty Shillings, but a Party ſhall not by 
way of Charge, charge another Perſon 


S. P. where it is ſaid that he muſt men- 


tion to whom paid, for what, and 3 
2 


Account. 49 
Pide 1. Vern. 470. where it is ſaid that charge pe, 
the Court being informed that the Courſe Sum. 
was, that an Accountant was to be al- 
lowed on his own Oath all Sums not ex- 
ceeding forty Shillings, ſo as the whole 
was not one hundred Pounds, declar- 
ed that Rule feemed very unreaſonable, 
and would canſider how to rectify . | 


un Account”; between” ne Plaintiff yy 
and a Gardener and the Defentant' a 
Seedſman, the Defendant ſhalb be al- 
lowed Sums under forty Shillings by way 
of Diſcharge upon his Oath, but the 
Plaintiff ſhall not be allowed any thing - 
on his Oath, between Mania t NN 

Weſton. 2 Vern. 116. Ellis is — *. 


| eſtabliſhed Practice 1 in Chantery. 


A Man! who charges himſelf by his & Man who 
Books, or by his Oatli in Account, Wall 1 
be allowed to diſcherge hienſelf in the ?., Becks tal 
lame Manner ;' but if he is diſproved in aber, Fs. 
any particular, he may be put to prove. (ell, 
ba — Date. r ä 


Vol. I. E What 


50 Account, 


i bat ſball be a good bar to a Demand of 
an Account, and where an Account once 
Nated ſball be concluſide. 

A good bar to: 4 Prays to have an Account of the 
— the A Aale of Goods taken in Execution 
Goods taken in at an Undervalue z the Defendant pleads 
offered the Plain- that before he bought the Goods of the 
wif at the De. Sheriff, and afterwards; they were offer- 
fendant gave for ed to the Plaintiff for the ſame Price he 

__ gave for them; and the Plea was allowed 

| Mel. Ch. Rep. 111, 

> bundl of Par An Account was decreed between the 

pers bis whole Plaintiff and Defendant, and it being 

lowed, proved that the Defendant had altered 

a Bundle of Papers, and it being like- 

wiſe reported by the Maſter, that he had 

ſuppreſſed the Evidence, the Lord Chan- 

cellor diſallowed the Defendant's whole 

Demand, though he ſwore he had pro- 

duced. all the Papers, and his Lordſhip 

declared he was fatisfied, that all the 

Papers were produced. Between Ward 

and Beresford, Paſch. 1687. 1 Vern. 


452. 


If Error appear» Though an Account be ſtated under 

ſtated the Far- Hand and Seal, yet if there appears any 

ties ſhall go oa Miſtake in it, the Court will order the 

"ew Account: Parties to go to a new Account, 3 Ch. 
Rep. 18. 


Mor- 


Arcount. 51 


Mortgagot and Mortgage ſettle an A fwd Mar- 


Account before a Maſter, and now a an Account fet- 
lubſequent Morigngee ſues for a new fiese and | 
Account, ſuppoſing a former Account frit Mortgagee, - 
to be falſe, and made by Conſent and nen aha. 
Fraud but did not inſiſt on any Particu- 
lars. The Lord Chancellor declared, 
that the Account ſhould bind the ſecond 
Mortgagee, if the Fraud and Colluſion 
were anſwered. Trin. 29 Car. between 


Needler and Deeble. 1 Ch. Ca. 299. 


114 Is Tenant for Life of a Truſt, An Account be- 
IR cinainder to his Sons; & before a Son Part, ae 
orn brings a Bill againſt the Truſtees, aft be Parties 
nd an Account is decreed, and after- hal 3 al 
wards taken: This Account ſhall bind **<+. 

tc Sons, for all Perſons that could be 


= made Parties, were Parties to the Suit ; 

rf between Leonard and Com. Suſſex, Mich. 

oe 1705. 2 Vern. 526. 

o- 

wP An Account taken and a Diſtribu- A Dill ſor an Ac- 


tion decreed . in the Spiritual Court of a n allowed in 
ncery, after a 


perſonal Eſtate, yet a new Account de- Decree in the 
ern. creed in Chancery. 2 Vern. 47. * 


The Plaintiff's Huſband and the De- has acauuc 


ader fendant had dealings together as Mer- cence ſhall be 
= chants, the Bill was for an Account, mont ier. 


and although it was agreed that Length «tao. 
of Time was no Bar, yet the Plaintiff's 
Huſband living many Years after the 
Trade and Dealings between them 
ceaſed, and acquieſcing to the time of 
E 2 his 


52 Afrdavits, 


| his Death, the Court diſmiſſed the Bill, 
1 and left the Plaintiff to recover at Law 
if ſhe could. Between Sherman and Sher- 
man, Mich. 1692. 2. Vern. 276.. 


— — 
— . . = — ; 


[| loidem- Among Merchants it is looked upon 
i" as an Allowance of an Account current, 
10 if the Merchant who receives it, does not 
object againſt it in a ſecond or third Poſt. 
'q | pn a Lord Commiſſioner. 2 Vern. 
it 276. 


8 A Decree to n If the Decree be to an Account, and © 
[| Account though the Parties die, if the Executors or Ad» 
z not revived 2 . *. 2 » | 
within fix Years, Miniſtrators do not revive within fix 
yet not within Years, this is not within the Statute of 


1 the Statute of „„ „ ada 
1 | Limitatos, Limitations. 1 Prer Williams 742. 
| 
| 


. lth. 


Firſt, Of Afidavits, with Directions for 


drawing, ſwearing, filing, and uſing 
them. 


| 

14 

| 

| | Afridavits. 
| 


Affidavit what. N Afﬀidavit generally ſpeaking is 
if an Oath in Writing, ſworn before 
| ſome Perſon, who hath Authority to ad- 
| 1 miniſter ſuch an Oath. 
it 


1 Their Uſe, And Affidavits are uſually for certify- 
ing the ſervice of Proceſs, or other Mat- 
8 ters touching the Proceedings in a Cauſe, 

and generally where any Motion is "— 
that 


Afidavits, 
that is not of courſe, an Affidavit of the 
Facts is neceſlary, | 


Addition of every Perſon who makes an 
Affidavit ought regularly to be inſerted 
therein : And it ought to contain the 
matter of Fact only, which the Party 
intends to prove thereby, and not any of 
the Merits of the Cauſe. 


An Affidavit of ſeveral Perſons by the 
Manner of wording it, may be made 
either joint and ſeveral, or joint or ſe- 

XX veral: And great Care and Exactneſs 

*X ſhould be obſerved in drawing Affidavits, 

they ought to be fairly written in one 

=X Hand, without Blots or Interlineations 
of any Words of Subſtance, otherwiſe 
XX the Perſon impqwered to take ſuch 
wꝛmAlffidavits may refuſe to accept them, 
or if he does, the Officer of the Court, 
or his Deputy may refuſe to file them, 
2 no Uſe ſhall be made thereof in this 

urt. 


But where ſmall Blots or Interlineati- 
ons happen, if they be entered down-in 
Writing at the Foot of the Affidavit, be- 
fore it be ſworn, it will be accepted. 


Either the Plaintiff or Defendant may 
make an Affidavit which muſt be ſworn 
before the Lord Treaſurer, Chancellor, 
one of the Barons of the Court, or before 
a Maſter extraordinary in the Country; 
E 3 but 


K 


— 
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The true place of Reſidence, Age and What tocontsia 
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but the latter are not to take any Affida- 

= in Dublin, or —_ ten Miles there- 

\NereExtrace. Of; and every Maſter extraordinary is ta 
— their Du. expreſs the Day when, and Plack and 
{7 on taking A. County where he takes it or it ſhall not 
be authentick or filed; nor ſhall any Affi- 

davit be read in Evidence at any Triat, 
though it ſhall be uſed upon Motions, 
for an Affidavit is not to be taken or ad- 
mitted tending -to the Proof or diſproof 


Affidavits no 
Evidence. 


of the Title, or matter in Queſtion, or 
touching the Merits of the Cauſe, nor 


| ſhall any Matter be craftily or colourably 
inſerted in any Affidavit of Service of 
Proceſs, Se. WIE 


And to all Affidavits ſworn in this 

Court, the Deponent muſt ſign his Name 

or Mark on the left Hand Side of the 

Affidavit; and the Jurat. is to be on the 

right fide; and the Affidavit muſt be 

filed in due Time after Swearing, and 

be Time or before any Motion is made thereon, and 
Sling Afidavits, twenty four Hours Notice at leaſt ſhould 
be given to the adverſe Party of the filing 

of every Affidavit to be uſed in Court; 

and it ought to be filed the Day before 

the Motion is made, or fo long before as 

that the other Side may have Time to 

take a Copy of it; and authentick Co- 

Aueled Copies pies of ſuch Affidavits atteſted hy the 
inereet mutt be Officer or his Deputy are to be always 
25 moved upon, and read in Court, or they 
need not make, paſs, or enter any Order 

or Rules for Attachments, or Proceed- 

-12g5 grounded thereon, And note * 
| | al: 


G ws - 9 
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all Affdavits muſt be expreſſed to be in To bein a Cauſe 
8 Cauſe then depending in Court, though Cn. 
they concern ſome collateral Matter, or 
they will not be admitted to be read. 


It is not practiſed to give Notice of No Notice of 
Affidavits filed upon the Matter of Ac- glas ene 
count before the Officer, but the Officer to a Matter in 
will give the oppoſite Party a Day to the Other. 
conſider the Affidavit, and he is in ſuch 


Caſe to ſerve the next Summons, 


v7 In all Affidavits of the Service of any what to con- 
of the Proceſs or Orders of the Court, *. 
the Addition and Place of Abode of the 
Perſon who ſerves them muſt be inſerted, 
as all the Day and Place of Service, as 
well where the Service is perſonal as o- 
XX therwiſe; that the Party ſerved may have 
an Opportunity of diſproving it, ſhould 
the Affidavit be falſe (as there is Reaſon 
to fear is too often the Caſe) by ſhowing 
he was on that Day in another Place, 
which in our Laws is called the Alibs 
Proof ; otherwife, the Perſon who ſwore 
falſely cannot be convicted of Per- 
jury. It muſt alſo appear, and eſpecially 
where the Service is not perſonal, that 
the Perſon ſerved was at the Time of 
Service above the Age of ſixteen 
and formerly the Age of the Perſon who 
made the Affidavit was uſually inſerted 
in it, and if it was ſo ſtil}, it would not be 
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amiſs, and eſpecially in Affidavits ſworn 
before Commiſſioners in the Country. 


E 4 And 
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| Andithe aanhed 


of ſwearing And "ary Perſon who makes an Affi- 
them, where davit is to ſign his Name, or if he can- 


Perſons are, and not write, to make his Mark on the left 


nor Bea. Hand fide of the Affidavit, and he is to 
| {wear that he has read it, or, if he cannot 
read, that it has been read to him, and 
that the Contents of it are true ; but in 
this laſt Caſe, the Perſon who reads it, 
is to be ſworn that he read it truly, and 
is alſo to ſign his Name under the Name 
of the Perſon who makes the Affidavit. 
Affidavit io PTis ſufficient to file an Affidavit any 
ae, abe, Time before, or on the Day an Attach- 
to be filed. ment is made out, but not afterwards. 


Afiidavits of te Affidavits of the Service of any Pro- 
Service 42 ceſs, Sc. out of this Court upon any 
how to be, and Perſon in England, may be {worn before 
heres feedings one of the Barons of the Zxcheguer there, 
and ſhall be allowed of in this Court; 
but an Affidavit muſt be made by ſome 
Perſon before a Baron here, that he was 
preſent when the Perſon who ſerved the 
Proceſs in England, ſwore the Affidavit 
thergof hefore the Baron in England, 
and that he ſaw the Baron there, ſub- 
ſcribe or fign his Name to the faid 
Aſſidavit, and this js the Practice of the 
Court of Chancery, the Affidavit being 
ſworn before a Maſter, and in this Court, 
if Contempts are to be entered againſt 
the Defendent on ſuch an Affidavit, an 
Attorney is firſt to move the Court, 
thereon for Liherty to enter them, * 
4 


wh. % . n 
2 N + als 7 p 
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ie Court will grant if the Affidavit be 
r in the Caſe of the 
Attorney General againſt Carroll in the 
Peieas Office of the Revenue fide of this 
—< Court, Michaelmas Term 1753 ; the 
Chief Baron having gone off the Bench to 
the Lord Chancellor on purpoſe to confer 
vich him _ ; rpm wy — 
cchequer in England it an Aſfidavit 
ora before a Baron or Maſter here, 
L ichout requiring Proof of his Hand- 
a 7 writing, or any Proof of the Affidavit be- 
1 / 8 ſworn. 


ns aid that the Hand-writing of the nviaen, 

ee Baron has been proved by a | 

ron acquainted therewith, though 
dd not ſee him fign the Adidavit. 


IF When the Court ſhall order an Af. aridaric taken 
davit to be taken off the File, to g File 
are the Party convicted of Perjury, Perjvry. 
tis to be delivered to the Clerk of 
he N:/ Prius, for which, he is to 
ie a Receipt; but the Motion for 
his Purpoſe is not uſually granted 

* a Bill of Indictment is 


By 4th. N. and M. Ch. 4. The The Judges may 
Chief Juſtice or otherſJuſtices of the — — 
a, Bench, or any two of them, inthe Counter. 
Wy hereof the Chief to be one, and fo 
pi the Common Pleas, and alſo the 
Word Treaſurer, Chancellor and Ba- 
ons of the Exchequer, or any two, &c. 
| whereof 


53 Afidavits, 
whereof the Lord Treaſurer, Chancellor, 
or Lord Chief Baron to be one, .may 
by Commiſſion under their Hands, 
and the ſeveral Seals of the reſpective 
Courts from Time to Time, impower 
as many Perſons as they ſhall think 
fit, in all the Counties of this King- 
dom, to take ſuch Affidavits, as any 
ſhall be deſirous to make concern- 
ing any Cauſe depending in any of the 
Jadges of Affize ſaid Courts; and any Judge of Aſſize 


dale ſach Ade, on his Circuit, may take ſuch Affida- 


Fits. vits, which ſhall be of the ſame Force, as 
Fee 1. Affidavits taken in the ſame Courts are; 
and the Fee of one Shilling Sterl. to be 

Swearingfalfely, received for taking and ſwearing the 
u, ſame. Perſons ſwearing falſely in ſuch 


The Duty of the Aﬀidavits to be liable to the ſame Pe- 


en raking fuch nalties as if {worn in open Court. No 
Afidavits ſuch Affidavit to be made Uſe of in 
any of the Courts aforeſaid, unleſs the 
Commiſſioners taking the fame, Men- 

tion in the Caption thereof, the Day 

To be filed be- when, and Place and County where 
the ſame was. taken and ſworn. Nei- 

ther ſhall Affidavits taken as aforeſaid, 

be read or made Uſe of in any of _ 

ſaid 


» Concerning any Cauſe depending. If Affi- 
davits taken before Commiſſioners in the Country, 
upon 29 Car. 2. Ch. 5. Eng. (which is to the ſame 
Effet with this Act) be expreſſed to be in a 
Cauſe depending between 4 and B, and there is 
no ſuch Cauſe in Court, they cannot be read, 
becauſe the Commiſſioners have no Authority to 
take them, and there can be no Perjury ; other- 
wiſe, if there be a Cauſe in court, and this 
concerns ſome collateral Matter. Salk. 461. 
The King ver. Jenes. 


or... 
, „ * 
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mid Courts before the ſame be filed 


there, 

By 1 Geo. 2 c. 5. every Quaker re- Qukers toaf- 
—_—_ upon any lawful Occaſion to 1 8 
take an Oath in any Caſe where by 
Law an Oath is required, ſhall inſtęad 
of an Oath in the uſual Form, be per- 
mitted, (except criminal Caſes Juries 
and Offices) to make a ſolemn De- 
claration and Affirmation, for the Form 
of which ſee Title Anſwers, &c. which 
Declaration, and Affirmation, ſhall 
have the Force- of an Oath, and Per- 

Jury therein ſhall be puniſhed as in 
other Caſes. See alſo the Stat. 6 Geo. 1. 


1 8 6. 9, Geo. 2. Ch. 16, and I 9. Geo. 2. 
N C. 18. 


— — — 


ben an Afidavit is neceſſa- 
ry, and E. Contra. 


Tf a Bill be exhibited, grounded on Bill to be reli-v- 
the loſs of a Bond; as it is the Loſs 7 Ded sar. 
which intitles the Court to the Juriſ- is ts be made « 
diction of the Cauſe, Aﬀidavit muſt be f. 


made of it, 1 Cha. Ca. 231. 


But, if a Perſon comes only for bare But i the En 
Diſcovery of a Deed ; he need not make e de 
Oath of the Loſs of it, as he muſt do need not, 
when he comes for Relief, for he can- 
not tranſlate the Juriſdiction —_— 

| th 


If rhe Bill prays 
Relief generally, 
zuch Relief ſhall 
de applied to the 
zofs of the Deed 
only, and there- 
fore no Affidavit 


acccilary, 


Aſdaviti. 
Oath made of the loſs of the Deed. 
1 Vern. 247, 310. 1 Cha. Ca. 231. 
2 Williams 541. Sed 1 Vern. 39. Contra. 
See. Buub. Rep. 46. 


So, where a Bill was brought for a 
bare diſcovery of a Deed, and the 
Defendant demurred, becauſe the Plain- 
tiff had not made Oath, according ta 
the Courſe of the Court, that he had 
not the Deed, upon which this Diſtinc- 
tion was taken and allowed of by the 


Court; viz. that where a Perſon comes 
for a Diſcovery, and prays Relief, there 


it is neceſſary for him to make Aﬀi- BY 
davit of the Want of the Deed, but 
when he ſeeks but a bare Diſcovery, * - 


or to have it produced at a Trial, it 
is not neceſſary, for it is not to be 
preſumed that the Plaintiff in either of 
the latter Caſes would do ſo abſurd a 


thing, as exhibit a Bill if he had the 
Deed. 1 Cha. Ca. 11. 1 Fern. 180. 
S. N. Preced, in Ch. 536. 


A Perſon filed a Bill for diſcovery 
of the Counterpart of a Leaſe, and 
therein charged that the Defendant 
had broke ſeveral of the Covenants in 
his Leaſe, but that for want of the 
Counterpart, the Plaintiff could not 
aicertain his Damages, in an Action at 
Law to be brought concerning the 
ſame, and therefore pray'd a Diſcovery 
of this Counterpart, and general Re- 
lief. To this Bill, the Defendant de- 
| murred 


- 
— > # 
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murred to the Relief only, for that the 
Plaintiff had not annexed to his Bill 
the uſual Affidavit that he had not the 
Counterpart in his Cuſtody, and gave 
a full Anſwer by way of Diſcovery to 
the whole Bill; but the Demurrer was 
over- ruled; for, that the Bill was only 
for a Diſcovery, and therefore tho he 
charged that ſeveral of the Covenants 
were broken, yet he did not pray any 
Recompence or Satisfaction for ſuch 
Breach, butonly complained that for Want 
of the Counterpart, he could not aſcertain 


£ | 55 his Damages at Law for his Satisfaction; 
and though he prayed Relief generally, 


that was only to be applied to the particu- 
lar Relief he had before prayed, which 


2 
« 
* 1 * 
. R 
" A „. 


was a Diſeovery of the Counterpart of the 
Leaſe. Trinity 1729, between J/bitworth, 
and Goulding. Bac. Equ, Ca, 14. 


On a Bill of Diſcover on the Po- The Affidavit 
pery Acts, the Plaintiff muſt annex gies a i be. 
an Affidavit thereto, that he is a Pro- diſcovery on the 
teſtant, and that he doth not file the * A. 
Bill in Truſt for a Papiſt, or Perſon 
Profeſſing the Popiſh Religion. 

Where the Defendant. pleaded the Plea of Privi- 
Privilege of the Exchequer, being the ben Officer 
Foreign Appoſer, the Plea was over- mutt Ro 
ruled becauſe it was not upon Oath. . 
Between Gib/an, and HWhueacre. 2 


Vern. 83, 


If a Bill be brought to perpetuate the The Aud 


Teſtimony of Witneſſes, an Affidavit — 


muſt tuate the Teſti- 


need not be on 


6⁴ Aﬀidavits. 


taony of Wit- muſt be annexed, that the Plaintiff's 
Wittieſſes, are old and infirm and not 
likely to live long, whereby he is in 
Danger of loſing their Teſtimiohy. 1 
Peer Williams, 117. ; 


Picacf Privilege A Pled of Privilege of an Univer- 
of an Univerſity, ſity need not be on Oath, but it 
Oath. is ſufficient to aver that the party is a 

| Scholar reſident, Sc. 26 Cha. i ſt between 
Pratt, and Taylor. i Cha. Ca. 237. 288. 


The Pleas of Outliwry or Excom- 
. munication need not be ſworn to, for 
if the Outlawry be pleaded, the Re- 
cord or the Capias thereupon muſt 
Pleaded Sub pede Sigilli, and it is ge- 
nerally annexed to the Plea; and a 
Matter of Record cannot receive great- 
er ſtrength from the Oath of the Par- 
57 being itſelf the higheſt Evidence 
that can be produced. And when Ex- 
communication is pleaded, it muſt be 
certified by the Ordinary, either by 
Letters Patent, containing a poſitive 
Affirmation that the Plaintiff ſtands 
excommunicated, and for what Crime, 
or by Letters Teſtimonial reciting Quod 
ſcrutatis Regiſtris invenitur, &c. either 
of them muſt be Sub Sigillb and an- 
nexed to the Defendant's Plea, and 
therefore being Sub Sigillo it need not 
be ſworn to; Sed Quær. 2 Vern. 87. where 
a Plea of Outlawry was diſallowed, 
becauſe 


m , Sk az — 
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becauſe it was not put in upon Oath, 
et E. Contra 198. | | 


A Plea of a former Suit depending Nor of « former 
for the ſame Matter need not be upon ae 
Oath. t Vern. 332. $ 


Where a Perſon is arteſted upon an . _ 
Attachment, the Contempt ſhall hold terre che At- 
good, tho' no Aﬀidavit be filed at the tbmentia re- 
time of taking forth the Attachment, 

f it be filed before the Return of it. 

- 7 1 Lern. 172. 

= Altho' the Privilege of Peerage, al- Per f the _ 
os à Peer to Weg, his — up- — — 
n Honout only, yet it is reſtrained to BY —_— 
rn Anſwer ; and, as to all. Affidavits, ſwer to Interro- 
er where a Peer is examined as a — 
Witneſs on Interrogatories or otherwiſe; « Witneſs muſt 
be muſt be upon his Oath. Peer n Oath. 
Jillian, 147. DR 


A Bill was (inter alia) to diſcover Deeds & Pen order- 
and Writings which belonged to the Pech, nee, 
Plaintiff's Wife's Eſtate, the Defen- in ber Anſwer 
dant by Anſwer owned ſhe had ſeveral act « Gf. 
in her power, but did not ſet them 

forth; and on the Plaintiff's Motion 

ſhe was ordered to produce them on 

Oath. But on Application to the Court 

that Order was altered, and ſhe was 

ordered to produce them on Honour 

only, being in ſupplemerit of her An- 

Iwer which was only on Honour, be- 

ing a Peereſs. Duke Hamilton and Us. 


againſt 


Aﬀedavits., 
againſt Lady Gerrard. Preced. in Chan. 
92. 


Bill tobe reliev- If a Bill is brought to be relieved 
—— againſt a Deed fraudulently cancelled 
celled, there by the Defendant, and to have ano- 
— Af- ther Deed executed; the Plaintiff need 
of it, not make Oath of the loſs of the Deed, 
becauſe he could have, no Remedy at 
Law. Though the Deed was in his 
Hands. See, Me/ely's. Rep. 192. 


Affidavit before By 5 Geo. 2. Chap. 4. Pars, on any 

Jajundion a- Ejectment, Diſtreſs or Action for Rent, 

. * if the Tenant files a Bill for an In- 
junction it ſhall not Iſſue for Want of 
an Anſwer, unleſs the Plaintiff ſhall 
verify by Afﬀidavit the material Alle- 
gations of his Bill, 3 


Bill for an jn- Where a Bill is filed for an Injuncti- 
In. R | JY 

junction, toſtop ON to ſtop proceedings on a Decree, an 

Bee, Ea. Affidavit is to be made by the Plain- 

tiff at the Foot of the Bill, that the 

ſeveral Facts charged therein are true, 


vit to be made 
of the Facts. 
Where any Conſent in any Cauſe is 
figned by the Parties only, and not by 
their Attornies, it muſt appear to the 
Court by Affidavit, that the. Perſons 
whoſe Names are ſubſcribed to the Con- 
ſent did fign it, or the Court will not 
make any Rule to receive it. | 


64 


Conſent ſigned 
only by the Par- 
ties, Affidavit to 
be made of the 
perfection of 
them. 


adly. 


zaly. Where an Afﬀidavit may be ſaid to 
.f fill and Juffcient, and bar, hal be 
allowed thereon. 

ECLARED by my Lord: Chancel> on Ait f 
lor Jefferies, that a general Affida- Pais; nt 

vit of having material Witneſſes |be- Point 10 be men- 

yond Sea ſhould not be ſufficient; but the he dn maternl- 

Witneſſes muſt be named in the Affida- iy depoſe. 

vit, nd the Point to which they can 

materially depoſe. 1 Yern. 334. 3 

Some Bailiff who had ſetved an Exe The on the 

cution in Breach of an Injunction, find Hr bo; oth 

ney: hid in the Houſe and cartied =» S. 

it away, and the Party at whoſe Suit the 

Execution was taken out was ordered to 

make Satisfaction, who complained of 

this Order as unjuſt; ſaying that the Par- 

ties ſhould be admitted to purge them- 

ſelves by Oath; and that the Plaintiff 

ſhould not be admitted to judge of his 

own Damages, but my.Lord Chancellor 

confirmed the Order, and ſaid that a 

Man who had ſtolen would not ſtick to 

forſwear it, and that therefore in Odium 

Soliatoris the Oath of the roy injured 

ſhould be a good Charge on him who 

did the wrong. Between Childrens and 

Saxby, 25 Car. a2. 1 Vern. 207. 


Vol. . io | An 


* 
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An Accountant 
on his Oath to be 
allowed Sums 
under 40s. 


Courts of Law 
will allow an 
Affidavit ſworn 
before a Conſul, 
to be read, 


Afidavits. 


An Accountant ſhall be allowed Sums 
under forty Shillings on his own Affida- 
vit. 1 Fern. 283. But for this, See Tz 
tle Account. K N 


The Lord Chancellor allowed an Affi- 


davit of the Bankrupt ſwern before a 


Maſter Extraordinary in Cure to be 
read; and declared he had known an 
Affidavit ſworn before one of our Conſuls 
abroad, allowed to be read by the 


| Courts of Law, \Moſely's Rep. 19. - 


Affidavit of the 
ſervice of Pro- 
ceſs, what to 


In Aﬀidavits of 
the ſervice of 
Proceſs, the 
Place of Service 
to de particular- 
Jy mentioned. 


It is neceſſary, that every Affidavit of 
the ſervice of Proceſs or Orders, do tru- 
ly and fully prove a good Serviee : and, 
if the Plaintiff's Name, the Court, the 
return of -the Writ, or any Thing mate- 
rial be omitted, no Attachment can be 
thereupon regularly iſſued for Want of 
an Appearance; for until a due ſervice be 
ſhewn, no Contempt appears to the 


. 


And in all Affidavits of the ſervice of 
the Proceſs of this Court, (as has been 
faid before) the Place where it was ſer- 
ved, ſhould be particularly ſworn to; 


for otherwiſe, if the Perſon employed to 


ſerve the Proceſs ſhould ſwear falſly, 
the Defendant is deprived of the oppor- 
tunity of convicting him of Peyury, by 


proving he was in another Place at the 


time tlie Service is ſworn to. 
In 


| Affidouits. -._ 


In an Affidavit of Notice, tis not Afdavit of the 
enough to ſay that Notice was given, or what to contain, 
the Copy delivered to the Party's Attor- 
ney in Court; but his Name muſt be 
alſo mentioned, that it may ar -with 
Certainty : And it muft ſay, Notre in 
Hriting, or Words to that effe&.- And 
if he who ſerves 'the Notice; does not 
= know that the Perſen on whont iris ſer- 

"XZ ved is the Party's Attorney in Court, he 

—= muſt fay, as de is credibly informed and 
EX verily believes, firſt taking Care that he 
receives Information accordingly. + 


A Man may in his Affidavit ſay; that Reference to 
be hath read an Affidavit ſworn by a- — 
= nother Perſon in the ſame Cauſe, ng 
that he verily beheves the fevera} Padth | 
thetein contained are true in ſuch Man- 
ner as they are therein ſet forth, and 
need not repeat the Facts, but he muſt 
mention the Day on which ſuch Affida- 
vit was ſworn, and the Perfon's Name 
who ſwore it, 


— c ͤ— — — 
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Anſwer, Plen, &c. 


Anſwer, Plea and Demurrer. 


How the b. N the antient Civil Law, when the 
"the an» D Plaintiff had put in his Poſitions be- 


ſwer by the an- 


tient Civil Law. 


The Difference 


in Courts of 


fore the Judge, the Defendant was to put 
in his Conteſtations or Negations of ſuch 
Poſitions, and then the Plaintift had Li- 
berty to examine the Defendant upon In- 
terrogatories, to ſuperſede the Neceſſity 
of Proof, and theſe were called Articles, 
or the Libellus Articulatus, and was ge- 
nerally put in after the firſt Act, when 
the Defendant had anſwered the Po- 
But in Equity the Pofitions and the 
Libellus Articulatus are flung into one 
Bill; hence it is that the Interrogatories 
muſt ariſe out of the Facts alledged in 
the Bill, and if they do not, but are to- 
tally foreign, the Defendant may refer 
them for Impertinence. | 


The antient and In Chancery the Maſters at firſt examin- 


ſent Method 
— taking the 


ed the Defendant upon thoſe Interroga- 


Defendant's An- tories, but afterwards it was left to the 


ſwer in Chan- 
cery. 


Counſel or Commiſſioners in the Coun- 
try and hence it was, they ſent the Com- 
miſſioners a Copy of the Bill which was 
called the Tenor thereof, that they might 
examine the Defendant upon the Ltbellus 
Articulatus as the Maſters were wont to 


examine the Defendant above upon = 
This 


Anſwer, Plea, be. 69 
Articles of the Bill itſelf ; but afterwards 
the Maſters left that to the Counſel who 
draw the Anſwer, as the Court had left 
the Peruſal of the Bill to Counſel, for 
anciently the Court peruſed the Bill it- 
ſelf, to ſee whether the Petition was pro- 
before it was filed; but the Court, 
y Multiplicity of Buſineſs, leaving the 
Peruſal of the Bill to the Honour of the 
Bar, the Maſters likewiſe left the Exa- 
mination of the Defendant upon the Ar- 
ticles of the Bill to the Counſel; an 
Commiſſioners in the Country alſo | 
it to the Bar, although Counſel's Hand is 
not neceſſary to an Anſwer put in by 
I Commiſſion, as it is to an Anſwer put in, 
in Court. 


The Anſwer begins in the Form of the The Porms of 
Civil Law, viz. Sub Proteſtatione de nimia te — ao 
Generalitate, Ineptitudine, Obſcuritate, Nul- 
litate and indebita Specificatione dicti Libelli Civil Law, 
(Clark 35.) And the Oath is in the ſame 
Manner, de Scientia tua in bis que pro- 
pos tuum decernunt, et de Credibilitate in 
alieno. 


And by the antient Civil Law when The Time given 
the Libel was preferred to me) bf 
was alſo delivered to the Defendant or Civil 1 
Reus; and if the Defendant did not an- 
ſwer in ten Days, they had the Edictum 
Primum, and after ten Days more if the 
Anſwer did not come in, they had the 
Ediftum Secundum, and in ten Days more, 

TY they 
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they had the Editum Peremptorinm : And 
if he did not come and anſwer in ten 
Days more, Judgment was pronounced 
upon him as if he was abſent ; and theſe 
were called the ſeveral Dilationes that 
were given the Defendant to anſwer, but 
after the Provincia „Je were ſettled 
then came in the Code to a new Regula- 
tion, which was, that after the Defen- 
dant was cited, the Plaintiff was to give 
Caution to end his Suit in two Months, 
and then he was likewiſe to deliver a Co- 

y of the Libel to the Reus, who ſub- 

ribed the Note of the Time when ſuch 
Libel was delivered, and then there was 
a Term of twenty Days given the De- 
fendant, in which Time he was to put 
in his Anſwer ; and if- he did not, Sen- 
tence was given as if the Anſwer was put 
in; for they look upon the ſubſcribing the 
Time 'of receiving the Libel as a Sub- 
miſhon to conteſt within the twenty Days, 
and twenty Days was reckoned as a Time 
of Deliberation, whether he would yield 
to his Adverſary or contend in Judg- 
ment, and therefore if. the Libel was de- 
livered, and the Subſcription demanded, 
and the Actor proved this, and the twen- 
ty Days were out, then, the Defendant 
was preſumed to acquieſce. De Fudicns, 
Lib. 5. Tit. 1. Law 72. Code L. 3. 
Tit. 9. Novel 53. Cup. 3. For more 
of this Matter, See Title Exceptions. i 


By 


By our Practice, if a Man be ſubpœna d The Thug u 
to anſwer it is returnable at a Time cer- to anfver in this 
in in Term, or in the Sittings after . 
— and the Defendant is of Courſe 
to appear in four ſitting Days after the 
Return of the Subpæna, and is to anſwer 
jn four ſitting Days after ſuch Appear- 
ance, or the Plaintiff may iſſue an Attach - 


- \ 5 
. 


ment of courſe againſt him, 


But if a Defendant finds he cannot Time to anſwer, 
t in his Anſwer within the ſaid four md. 
ays, the Court upon Motion of his 7 
Attorney, will, if the Appearance be of 
that Term, and the Time for anſwering 
not out, grant him ſome further reaſon- 
> XX able Time to anſwer, according to the 
= Circumſtances; but if the Defendant 
ſeeks an extraordinary Time to anſwer, 
which is often the Caſe, as where the 
Defendant cannot anſwer, without Sight 
of Writings which are in the Country 
Sc. or if the Bill be for an Account of 
Goods that are in the Country, and he 
in Dublin, ſo that he cannot ſet forth the 
Particulars without Sight; in theſe, and 
any other ſingular Caſes, the Court on 
Motion of Counſel upon an Affidavit of 
the Facts, and proper Notice given, will 
grant ſuch Time to anſwer as 1s reaſona- 
ble; but this ought only to be, where 
1 4. rg not any Diſpleaſure 
of the Court, but appears regularly at 
the Return of the gegen-. 


F 4 But 


\ 
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Rur. But in Trinity 1725, the Court were 
a0 Tine wen determined not to give any Time to 
to anſwer. the Defendant to anfwer, unleſs he 


would conſent to give a Rule for Proceſs. 


And fuchProces And ſuch Proceſs is to be tunc pro 
nut and ie nunc, that is, if the Defendant's Anſwer 
Meaning thereof. be not filed at the Time given him by 
| the Court to anſwer, that then, the 
Plaintiff ſhall be as forward with his 

Proceſs of Contempt, and in the fame 

Condition, as if the Defendant had not 

obtained Time to anſwer, and that the 

Plaintiff had proceeded on the Con- 

tempts when the Defendant's firſt Time 

for * anſwering was expired. Ser Title 

Proceſs of Contempt. © 


When the De- Tf the Defendant lives twenty Miles or 
titled to De. upwards from Dublin, he is intitled to a 
dm. Dedimus, which the Court will grant upon 


- an Attorney's Motion. 


The bel d: But if the Defendant's Appearance 
Time to anſwer, be towards the Cloſe of Term, and he 
till the fit Day lives any Diftance from the City of Pub- 
Term, where lin, the beſt Way is, for the Defendant's 
the Defendant Attorney, to move for Time to anſwer, 
from Dublin, Until the firſt Day of the enſuing Term, 
Wen. and the Court will grant it, or perhaps to 
the ſecond Return of the Term, and 
then the Defendant may anſwer either 
by Commiſſion, or before a Baron at the 
Aſſizes, or in Town, at his Election; 
and the Plaintiff cannot enter Proceſs for 
eee ener want 
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want of the Anſwer, until after the firſt 


of Term; whereas if he prays a 
fall it muſt of Courſe, be returnable 


on the eſſain Day of the enſuing Term. 


But note, if the Defendant intends 
anſwering before a Baron at the Aſſizes, 
and that he is required by the Bill to 
view any Deeds or Writings before he 
anſwers, in ſuch Caſe, his Attorney is 
to give Notice to the Plaintiff's Attorney, 
ſome convenient Time before the Aſſizes, 
that the Defendant intends to anſwer be- 
fore a Baron there, to the end that the 
Plaintiff may lodge the Deeds, Sc. with 
the Baron's Clerk, or otherwiſe the An- 
{wer will be ſhort. 


* 


Of anſwering by Commiſſion, and als, 
T pleading or demurring. 


Dr the 16th general Rule, a De- 
fendant may have a Dedimus Potefta- 
tem, to take his Anſwer, or a further 
Anſwer, by entering his 9 
and taking out an Order of Courſe, it 
he lives twenty Miles from Dublin, or 
upwards, but not for a third Anſwer, 
unleſs upon good Cauſe. ſhown to the 


Court, and upon taking out ſuch Dedi- 


mus, after the Defendant hath left his N 
Commiſſioners Names in the Office, and 
hath ſerved a Copy thereof upon thePlain- 
tiff or his Attorney, if the Plaintiff will not 
Join in four Days; the Defendant's Attor- 
; : | ney 


JJ 


If the Defendant 
intends anfwer- 
ing befcre a Ba · 
ron at the A 
ſizes, he is to 
give the Plain- 
tiff's Att 

Notice thereal 


RUTLT.E 16. 
Dedimus Pioteſia« 
tem to take an 
Anſwer, 


Commiſſion Ex 
Parte on Plain- 
nf 's Defaulti a 
aeturuing 
Ames. 


ney may repair to the Office, and take 
out a Dedimus Poteflatem to be directed 
unto two of the Defendant's Commiſſion- 
ers, and * two more to be named by the 
Chief Remembrancer for the Plaintiff; 
but in Caſe of Commiſſtonexs, to examine 
eight Days are required. | 


TheOffieer gives Note, before the Officer ſtrikes the 
Wade Anon?” Names of Commiſſioners, and iſſues a 
Ene he iſſues a Commuſſion Ex Parte either to take an 
mn #* Anſwer or examine Witneſſes, he firſk 
4 gives Notice thereof (uſually twenty- 
our Hours) ta the Attorney for the 
Party making Default. f 


The Method of ſettling the Names 
Commiſſioners, to take Anſwers is 
Us. 


The Method ef, The Defendant's Attorney is to leave 
bones Name a Note in, Writing in the proper Of- 
to take Anſwers. fice, of the four Commiſſioners named 
by the Defendant, with their Chriſtian 

and Surnames, Additions, and Places 

of Abode, and the Place where the 
Commiſſion is to be executed ; then 

he muſt ſerve the Plaintiff's Attorney 

with a Notice of ſuch Commiſſioners 

Names being left in the Office, deſi- 

Ting him to return the Names of his 

in the proper Time; then the Plain- 

tiff's Attorney generally ſtrikes out 

two 

The Commiſſioners Names for the Plaiutiff 

are furniſhed to the Officer, by the Defendant, or 

his Attorney, | *Þ 


1 


- 
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two of the Defendant's Commiſſio- 
ners and returns the remaining two with 
the Names of four Commiſſioners, 
with their Additions and Places of A- 
bode as aforeſaid for the Plaintiff, out 
of which the Defendant alſo ftrikes 
two. And the four Commiſſioners 
which are thus ſettled by both Parties 
are to be inſerted in the Commiſſion 
to take the Defendant's Anſwer. 


By a Rule made the 6th of Decem- Deeds, Oc. re 
ber, 1701, it was ordered, that, in all Per tee dev. 


Caſes, where Deeds or Papers are to ed. 
be viewed by the Defendant, and that 


* 


By the 17th. General Rule, when „ RULE, 17. 
an Order for a Dedimus is entered, if it 3 — 
be not taken out in eight Days after en- cight Days after 
tering the Rule, then an Attachment to Altichment. 
iſſue of courſe, and if the Anſwer be not | 
returned in four Days after the Return 
of ſuch Dedimus, or in caſe the Defen- 
dant ſhould procure further Time to an- 
ſwer, the Plaintiff to be as forward with 
his Proceſs of Contempt, as he might 
have been, if the Defendant had not ta- 
ken out any Dedimus, or obtained ſuch 
further Time; and where a Dedimns is Jnjonaion on 4 
prayed to take an Anſwer in the Coun- 
ry, or beyond Seas, an Injunction = 


Injunction on a 
Dedimus, and in 
what Caſes 
granted, and 
when refuſed. 


Ibidern. 


RULE 41. 
| What Plea ſhall 
Wet be received by 
HF: LE Dedimus and 

| what not. 


Aufwer 5 P lea, &c: | 


be granted, by taking out an Order of 
courſe to ſtay the Defendant's Suit at 
Law (if any be) until the Anſwer 
comes in. | 


The general Rule is, that if the De- 
fendant prays a Dedimys, the Plaintiff 
ſhall enter a Rule of courſe for an In. 


junction; but in ſome ſpecial Caſes, the 


Court have granted the Defendant 3 
Dedimus without an Injunction, as where 


a Bill is brought againſt a Suit at Law, 


and the Plaintiff at Law is ready for a 
Trial before the Bill filed, or Injunction 
prayed ; in that Caſe, the Court will not 


grant an Injunction but after Verdict. 


In the Caſe of Hoonahas againſt Lord 
Orrery in this Court, the Plaintiff filed 
a Bill, got an Injunction on the prayer 
of the Dedimus into England, and in 
coming in of the Anſwer, the Injunction 
was diſſolved; the Plaintiff then amend: 
ed his Bill, and the Defendant's time 
for anſwering the amended Bill being 
out, the Defendant had leave to anſwer 
by Dedimus, without an Injunction. 


That, by the 41ſt general Rule, no 
Demurrer to the whole Bill, nor any 
Plea to the juriſdicton of the Court, or 
diſability of the Perſon, ſhall be received 
by Dedimus ; nor any Plea, or Demurrer, 


No Plea or De- 
1 be re- at all admitted, where the Defendant 
c<ived, i Defen» ftands in Contempt to a Commiſſion of 


Rebellion, without ſpecial Order of the 
| * Court; 


b JWR.. - Mon 6 _ 


Court; and all Pleas (except Matters df ant be in con- 
Record) are to be ſworn, except in the mition of Re- 
King's Attorney's caſe; who anſwereth my 
a Bill againſt the King, or a Corporation; 3 
who are ſued by the Name of their Cor- What Plea ſhall 
poration, and anſwer without Oath un- what na. 


der the Seal bf their Corporation, 


By a Rule made the 8th of May 1719, Mato be return. 
wherever a Defendant ſhall pray Time < when time .. 
to Anſwer, he ſhall not demur alone, — - 
but ſhall return an Anſwer with the De- 
murrer. Therefore, Quær. is it not 
the beſt way to pray for Time to anſwer, 
plead, or demur ? | 3 


As to Pleas in Bar called peremptory Pls in Bar re- 
Exceptions, which Bar will Sai th — 
Action forever, ag a Plea of a Releaſe, pit zn but 
orvf a Purchaſer for valuable conſidera- batement. 
tion without Notice (but Notiee muſt be 
denied) the Court ſeldom or never deprive 
the Party of the Benefit of them, 2 
he run into Contempt. But in Caſes 
of Pleas of Abatement, which are but 
dilatory, and temporaty Bars, the Court 
do not uſually admit them to be received, 
if the Defendant runs into contempt. 


When a Commiſſion iſſues to take the The Proceedings 
Defendant's Anſwer in the Country, four 2 
Days Notice muſt be given of the Exe- Commits, 
cution thereof to 'the Plaintiff, or his 
Commiſſioners, excluſive of the Day of 
Service of the Notice, and the Day of 
opening the Commiſſion, unleſs a ſhorter 


Time 


1 
| 
| 
| 
1 
| 
1 
| 
l 
| 
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Notice of Speed - 
ing Commiſlion, 


The Duty of the 
Commiſſioners, 


Time be —_— inted by order of Court; 
and in ſuch Noti ; 
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ce, the Time when, and 


Place where, ſuch Commiſſion. is to be 
ſped, is to be particularly ſpecified. 


The Form of the Notice io be given of ſpeed- 


[4 
40 
ce 
cc 
ec 
ac 
40 
40 
cc 
cc 
40 
40 
40 
(e 
40 
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Commiſſioners named by the Defendant ; 
and to be directed thus; To he Phaintif, 
or to C. D. and E. F. the Commiſhoners 
named by the Plaintiff, | 


is to be ingroſſed on Parchment, and 


&© ſcribed having received a Commiſſion 
c 


ſwer of C. D. Defendant to the Bill 


ing the Commiſſion. 


© We whoſe Names are hereunto ſub- 


iſſuing out of the Chancery. fide of the 
Exchequer in Ireland to take the An- 


of Complaint of A. B. Complainant; 
do hereby give you Notice that we 
intend to execute the ſaid Commiſſion 
on the———Day of ——, 
at or about the Hour of ten of the 
Clock in the forenoon of the ſaid Day, 


at the Houſe of O. P. at the ſign 47 
in the Town of ——=, in 
—, at which 


the County of — | 

Time, and Place, you with your Com- 
miſſioners may be prefent if you think 
proper. Given under our Hands the 
Day of ——". = 


- 


This Notice is to be ſigned by the 


The Defendant's Anſwer when taken Ma: 


when 


. 
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when the Defendant hath read it, or that 
the ſame is read to him by one of the 
Commiſſioners (in caſe he cannot read) 
he is to ſign it; and then one of the 
Commiſſioners is to ſwear the Deſendant. 
and when he is ſworn, is to afk him, if a 
he hath read the Anſwer, or if he hath 
heard it read to him, if the Anſwer he 
then gives is in all points true according 
as he gives the ſame, and as the ſame 
is ſet forth in the preſent Writing, and 
if the Name, or Mark, ſubſcribed there- 
to, is the Defendant's Hand-writing of 
Mark. But note, where another Per- How it is ts be. 
ſon not one of the Commiſſioners, reads *2-fndameane 
the Anſwer to a Defendant who cannot 
read, he ſhould be fworn that he has read 
it truly. | 


The Anſwer being ingroſſed, is to be 
annexed to the Commiſſion, as are alfo the 
Schedules; if there be any, and then the 
Caption is to be made at the foot of the 
Anſwer thus. I 


4 Taken and ſworn before us at —— The Ces 
« in the County of — by virtue 
* of the annexed Commiſſion, this 


cc — Day of * 


* 
- . 
* 


„ 
£ 


To this, the Commiſſioners fign their 
Names, | „ | 
Note, the Caption is to be properly 
varied according to what is taken. 
| And 


fo T Anſwer; P lea, &c. 
And the Caption being made, and 
ſubſcribed in this manner, the Commiſ- 
ſion is to be indorſed about the middle 


thus. 


te rt. „ The Execution of this Commiliiai 
wenn appears in a certain Schedule (or 
certain Schedules if more than one 

40 ſkin) hereunto annexed. . 


404 3 the Commiſſineis 
are to ſign their Names. | 7 1.2 


The method of When an Anſwer is thus taken by 
— — the Commiſſion in the Gountry, the Com- 
ſending it to miſſion with the 045 ingroſſed o 
por ng Parchment, are to be wrapped up * 
ivering it 
| there, incloſed in a Paper Cover, which is to be 
ſealed by all the Commiſſioners who 
vere preſent at the taking the Anſwer ; 
and is to be delivered by. the Commiſſi- 
oners, of ofie of them, to ſome. Perſon 
who will bring it to Dublin, and ſwear 
before one of the Barons, that the ſame 
was neither opened or altered fince he 
received it from the Hands of the Com- 
miſſioners, or one ef them, as tlie Caſe 
is. 0 5 
— But if the Commiſſion is carried by 
miſſioner if he One of the Commiſſioners, no Affidavit 
bringsit ro coua. is required, and you need only indorſe. 


Bot Need 4 26th Day of March 1947, re 
1 % ceived by the Hands of G. H. 
| one of the Commiſſioners. F 

An 


+». A AA. 
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ingroſſed Anſwer, is Tg up, a 
ed as aforeſaid; the Cover is LA i 
directed: | 


To the Right Honourable the hs The DireQiony; 
Treaſurer, Lord Chief Baron, and, the dem 
reſt of the Bare his Moihy Irs rſs ee 
% Excpequer ax elan. — 


And the Wraj is to be thus | i 
n dher 


655 ee in lee — for e je 
efendant' 


The Dian opts Ri Sur. geeks d 
days, a fter the a » f mention: ark — Days 
ed, in the Commu le the An- aftet Return of | 
ſwery and and. until theſe hr Days (2yarto 
dic p are paſſed, Proceſs 4. we 
N be entered. 55 755 


725 Kale made l agen th 18th No furthet ig 
ebruary, 1744. ereas by the c Re. 
Courſe of - x Cnr after the Return of a © 
Commiſſions, for taking of Defendant's 

Anſwers, four Days are allowed for fling 

Vol. I. G the 


. ͤ—P»ꝑxM — 
— 
. eras tne - — — 
ON * . - __— —ä — —b A — ” — 


By 
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pre without 
y Affidavit. 


Wien ne: And yet vben an Anſwer hath been 
— . © by Deuimus, the Court have 
copy the An ſometimes upon Motion of the Defen- 
Wer. , IEP © 12 0 
dant's Attorney, given him four Days 
Time to take a Copy of the Anſwer 
but of late they haverefuſed it. 


Any two of the Although there be four Commiſſioners 
crore generally named in every Dedimus Pote/- 
tatem'to take a Defendant's Anſwer, yet 
if any two of them only ſhall meet at the 
Place appointed for executing the Com- 
miſſion, they may proceed; for the Writ 

s directed to any two or more of them. 


No Nene ms On a Commiſſion Ex Parte, no Notice 
we. wet NOT IR 


Faret. 


Commiſion to Commiſſions to take Anſwers in Eu- 
England, a land, are always returnable, fine dilatione, 
the Proceedings and not at a Nay certam, as in Com- 
miſſions to take Anſwers in this King- 

dom; therefore before Proceſs of Con- 

tempt can be entered againſt the Defen- 

dant, for not returning ſuch Commiſſion 

to England, the Plaintiff's Counſel * is to 

move the Court, that the Defendant do 

| return 


® Of late this Moti on has been often made b 
Attornies, and allowed by the Court. 
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return the Commiſſion by a certain Day 
after Service of the Order, or that the 
Haut may be at Liberty to enter Pro- 
ceſs; for until this Rule is made, the 


Commiſſion had no Return: But Note, 
. this Rule will not be granted, pace the 
Defendant: hath. age 0 a Vacation, and 


Lale Term is 


the ſhort Vacation after 
not accounted one. 


"And if the Comm ion be mas return mae 


ol nil es efixed by the Rule, 
then the Plaintiff's Attorney moves for 


Liberty.to the Prone. and then he 
* go on with them, but if he omit the 


0 to en the Return, the Proceſa 


hay be'irregular; So determined upon 


full Debate, in the Cen of mem ggg 


Benſon, in this Court, 4th July, 1743. 


The Plaintiff's Commiſſioners may re- Plaintif”'s Com 
fuſe to execute; the Commiſion; | unleſs Pico may 


they may read the Anſwer. 2 Har. Chan. Ge An: © 


bee N 8 * / YO 
Some Rules concerning x Allee in general. 


| A* Abſwer, ; in general, muſt con- 3 


ſeſs, or avoid, or traverſe, or de- '* —— 
ny, the material Parts of the Bill z It the Requiſteson | 
muſt contain nothing ſcandalous or im- fix the An- 
pertinent; jt muſt be engroſſed on Parch- 

ment, and 1 Counſel, unleſs it 


is 
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is taken by Commiſſion in the Country, 
and then it may be ſwõrn and filed with- 
out Coiinſel's Hand thereto; it is to be 
ſigned by the Defendant, and by his At- 
torney in all Caſes, and is do be upon 
Oath, except in the Caſe of Peers, Hd. 
Whoſe anſwers are always" taken N n 
Proteſtation of Honour. Tome 
30 SOT, 207 
Conſent tore» Every Anſpver is to be fi 0 1 the 
—_— zan Defendant, for the more ea * convidting 
or without Oath. — 5 if if gun of Peyury, and is to be 
unleſs the de Pinner ſhall b 
Conſent ar. diſpenſe ' therewith3 ©-and- the 
Conſent is to be ſubſcribed at the Foot of 
the Anſwer; and upon Motion of the 
Defendatit's Attorney thereon;"the Court 
will grant an Order to receive the An- 
ſwer, without * er Without Oath, 
as the Caſe i is. | 


2 1 


- RULE 3. By, the 230 ein OY an Anſwer 
gn” e Matter charged, as the Defen- 
as Defendant's dant's own Fact ought regillarly to be 
0b. how poſitive, without ſaying it is to his Re- 
membrance, or as he betieveth, if ſaid 

to be done within ſeven Years before the 

preferring of the Bill, "unleſs the Court 

upon Exceptions taken, and ſpecial Cauſe 

| © ſhewn, ſhall diſpenſe with ſo poſitive an 

© | Anſwer; and if the Defendant confeſſes 

not the Fact, he muſt traverſe or deny 

it poſitively, and directly, and not by 
Negative Pre · Way of Negative Pregnant; and if the 
I Fact be laid with Circumſtances, the 
Defendant 
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Defendant muſt not anſwer it literal 


only, as it is laid in the Bill, but mu 


E 2 
ks »# 


- *. 


anſwer the Poigt in Subſtance poſitively, |. 


But a Defendant is not obliged to an- page 


\ ſwer, ſo as to ſubject himſelf to any For- cid to an 


ſwer, ſo as to 


feiture, or Penalty at Law thereby, but tubjea himſelf 
may 'inſift* thereon by Anfwer, Plea, or '9anyForfeiture, 


or Penalty at 


Demurrer, as he ſhall be adviſed. ' Sed Law. 
vide Poſt. Bills of Diſcovery on the Popery _ 


Abels. 


© # 


As to the Fact of another, which the you « Defen- 
Defendant doth not certainly know, he 4ant is to An- 


ſwer as to the 


ought to ſay be hath heard and believes it Fact of another, 
o be true, or that he doth not believe, &c. 
and ought not to ſay only that be bath 


l... 


Obſerve, that no Anſwer is ſtrictly re- Anfwer not 
puted ſuch, until filed, nor to be filed, %<m4filed, uns 


til a Copy of the 


until a Copy of the Bill be taken out, Bill taken ot 


and atteſted by the Officer ; ® nor will 


be deemed to be filed, until the Con. 
tempts (if any) be purged, that is, un- 
til the Coſts of the Proceſs of Contempt 
for not anſwering are paid; and if they 
be not paid, the Plaintiff's Attorney 
may, on Motion, obtain an Order for 
Liberty to proſecute the Contempt, not- 
"withſtanding anyAnſwer alledged to have 


been filed; unleſs the Coſts of the Pro- 
ceſs, and of the ſaid Order, be paid in 


' four Days after Service thereof. 
| " "OE 
y the 24th Rule, port, Ge Title Exceptions 


% Alien, Pla, ke. 


If the Defendant If the Defendant tender the Plaintiff 
and the Plaintiff the Coſts of the Contempts, and he re- 
— fuſes to receive them, but ſtill goes on 
it with the Chief With further Proceſs, the Defendant's 
Remembrance. Attorney is then to move the Court for 

Liberty to lodge the Coſt with the Chief 
| Remembrancer, otherwiſe the Proceſs 


Anſwer amend, A Defendant may, without Notice, 
* move to amend his Anſwer in a ſmall 
Matter, but if it be in a material Point, 
he muſt give Notice; and the Court 
ſometimes grants it even after Iſſue join- 
ed, eſpecially upon an Affidavit that the 
Defendant was ſurprized therein, and on 
payment of Coſts. 1 Ch. Ca. 29. Bac. 


#9. Ca. 29. 


Anſwer not tobe In the Caſe of Blake and Zynch, in 
fworn, without this Court, the Defendant anſwered and 
dave of the demurred by Dedimus, the Return of the 
ö Anſwer was ſworn, and it was left with 
the Attorney; he obſerving ſome infor- 
mality in the Anſwer and Demurrer, the 
Defendant. came to Town and ſwore 
another Anſwer and Demurrer, and fi- 
led the laſt; upon this Matter the 
Court ordered, that the Anſwer and De- 
murrer, firſt ſworn, ſhould be filed, and 
deemed as farſt filed, and would have 
attached the Attorney, had he not juſti- 
fied himſelf, by making it appear he had 
| tendered the firſt Anſwer to the _ 

8 Wb 


Anſwer; Pla, &c, 
who refuſed to receive it, bein r 
ted, and in ſome Places i | 


In the Caſe of the Counteſi of Goim- 


* 
* 
ke 
” 
4 «1 , 
18 


after Hear - 


borough againſt Giffard, — Williams, e and after 4 


427, after a „ DUNE: a- Decree, 
gainſt the Defendant, u full 
Affidavits, by ths Perſon w ed it, 


cellor, ailiſted by the Maſter of the Rolls, 
the Court gave the Defendant leave ta 
amend the Anſwer, and to ſwear it over 
again, tho' na Precedent | could be 
ſhewn that it was ever done after the 
Cauſe heard, and this Matter had been 
before denied on a NIN 100 on a 
Motion. | 


But obſerve that 1 no ſettled . 


Rules for amending of Anſwers, but it Auf 
is diſcretionary in the Court. See the 
Caſe of Lady Hemi ur Hotvaru, and 


others in Chancery, Falter Term 1755. 
where the Court gave leave to rectify 


« Miſtake in the Defendant -πw̃ards 


Anſwer; but in this Caſe the Defendant 
Howard was no way intereſted, and the 
Bill againft him was meerly for Diſcove- 
TY; ry; beſides it did not 
— cauld * judiced See 
1 s Rep. . 248. 2 28. 
— *. Anſwers — — 
ö We and where refuſed. 


G4 When 


that the 


and the foul Draft being up- 
on ſolemn Debate before ng product, up ; 
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Anfwertaken of- Wilen the Court ſhall order an An- 


vict one of Per- ſwer to · be taken off the F ile, to have 


wy, the Party convicted upon, it is to be de- 
1 Frerech to. the Clerk of the Nif prius, for 
„wich he is to give a Receipt; but this 
NMotiom is not uſually granted undF A 

Kill of Hhdiftment | is found. 7 ien 


2 In the caſe of 29 * and ee, on 

3 leading Order, Lord Chief Baron Gili 
zert declared, that if at Law, the Plaintiff 
makes uſe ok an Anſwer, it may be all 
read through, and ſhall be Evidence as 
well for the Defendant as for the Plain- 
tiff, hut not Wenner Evidence for the 
Defendant. bs ; 

e Mts. as all ab 

Honour. Widows and Dowagers of Temporal 

Lordz, oſhall a I rn of 
 Honourtnly. 10 


Carparetions wa; The . * a nen ry ta 
1 ken under cheir r Seal. - ” 


Infant to anſwer = A Mer or infant, under the Age 
7 Guardian, * of twenty one Vears, is: to anſwer by 
his Guardian; and if there be not a 
Guardlan appointed by Will, or by the 
Court of Chancery, a Petition is to be 
d to the Court, to appoint a 
Guardian for the Minor to appear and 
anſwer; in which Petition it is to be ſet 
forth, that a Bill is filed againſt the De- 
fendant, and that the Defendant is an 


Infant, and the Petition is to be lee 
by 


Anfwer, Plea, &e. 


by an Attorney of the Court only; but 


the Father of the Infant, or the Mother, 


if the Father be dead, may be appointed 


Guardian, to appear and anſwer for the 
Infant upon an Attorney's Motion only, 
without a Petition, as they are deemed 
and accounted Guardians by Nature 
to their Children; and if the Father or 
Mother of the Infant be living, the 
Caurt will not ordinarily appoint a Stran- 
ger as Guardian, unleſs they be Plain- 
tiffs ; and where Application is made to 
appoint any other Perſon Guardian, it 
ſhould regularly appear by the Petition, 
that the Father and Mother of the Infant 


are either dead, or. that they are Plain 


tiffs ia the Cauſe. 
The Anſwer of a Quaker is taken 


upon his ſolemn Affirmation and Decla- 


ration. See Sas. 19 Ges. 2. ch. 18. 
A Quaker's Affirmation. 


4 the Defendant D. H. do hereby aber Affr. 


“ ſolemnly, ſincerely and truly declare 
© and affirm, that I am, and have been 
* for one whole Year laſt paſt, of the 
* Profeflion of the People called Qua- 
* kers; and do further fincerely, and 
* ſolemnly declare, that I am perſuaded 
in my Conſcience, that the taking of 
* an Oath in any Caſe whatſoever is 
* contrary to the Law of God, contain- 
** ed'in the New Teſtament, and being 
thoroughly convinced thereof, I do 
, « further 
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cc further ſincerely and ſolemnly deelare 
& and affirm, that the Anſwer I here 
« give is in all Points true, according as 
« I give the ſame, and as the ſame is 
ce ſet forth in this preſent Writing to 
& which 1 — 5 — my Name, this 
66 — Da — 

p & Affirmed before me the 
66 Day 0 — 
| « ＋ A. 
“ G. ZE. H. Attorney for the 
„ Defendant, who was pre- 
„ (ent, and ſaw him ſign his 
« Affirmation. 


See the Statutes 6 Geo. 1. ch. 6. 1 
Seo. 2. ch. g. 9 Geo. 2. ch. 16, and 19 
Geo. 2, ch. 18. relating to Quakers. 


A Jew ſwom oa A Jew being to put in an Anſwer, it 
the Pentateuch, was ordered he fhould be ſworn. upon 
the Pentateuch in preſence of the Plain- 

tiff's Clerk, 1 Vern. 263. 


Ace, A married Woman cannot regularly 
regularly not to. put in an Anſwer without her Huſband, 
out her Hoſband, but by ſpecial Leave of. the Court, on 
wibout kave due Notice given, and an Order for that 
FM 2 S. Rep. Hill. 4 Geo. 2. A 
rgaveny and Abergaveny, Viner s Abrid. 


Ju. Baron and Feme (I a.) Ca. 20. 


But has fome- , But in the Caſe of the Duke of Chan- 
leg been.al- ds againſt Talbot and Cx. 2 Williams, 
any Order to 372. a Feme Covert's ſeparate Anſwer 
ien. was put in without an Order to warrant 

| ; | It, 


it, and it being referred to a Maſter to 
ſtate whether Fer 


of the Rol, reſolved, that the Anſwer 
was regularly put in, and over- ruled the 
Excepriotts to the Maſter's Report, C4. 
in Equity Abr. 145. 


And in Bunbury's Reports, 167, It is rene Cooert'sAnn 
faid, that regularly a Femg Covert, in the fwer, inber Hub 
abſence of her Huſband, muſt anſwer by 10 bs Guardi- 
her Guardian (that there may be ſome 2 — 
Body anſwerable for the Cola,) yet in , 
the Caſe of Clover, and others, againſt 
Eliz. Young, upon an Afﬀidavit made 
that her Huſband, ſince he entered his 
Appearance, had run away, and could 
not be found; that ſhe had applied 
to all her Friends and Acquaintance to 
be her Guardian ; but that all had refu- 
ſed, becauſe ſhe could not give Security 
to indemnify them againſt the Coſts, in 


this Caſe of Neceſſity, the Court gave 
Leave to file her Anſwer without a 


ic 


Guardian, 


97 Anſwer, Plea, &c. 


Wife to Anſwer If a Huſband ſhould uſe any coercive 

Hoſband would Means to compel or awe his Wife It the 

compel, or ae anſwering of a Bill, the Court, on ſpecial 

. Application, upon an Affidavit of this 

Matter, will make an Order for her 

anſwering apart. It was ſo ordered in the 

Caſe of Proby againſt Hamilton and his 

Wife and others, in the Court of Chan- 

cery, Hillary Term, 1740. And Note, 

in this Caſe, the Defendant anſwered 

without a Guardian, but the Plaintiff did 
not object to it, | 


The Defendant . In Anſwers to Bills in Equity, the De- 
need not view, fendant need not view, indorſe, or ſet 
darch. rhing forth any Thing in his Anſwer, relating 
relating to any to any Vouchers, Papers, or Exhibits, 
Exhibit notmen- produced by the Plaintiff, his Attorney, 
toned in the Bill. 4 b 

or Commiſſioners, but what are particu- 

larly mentioned in the Bill. 


— — 


_ Yo nd "I" . 


Some ſpecial Caſes relating to Anſwers. 4 


— to HERE a Defendant inſiſts upon 


of the Statute of” the Statute of Limitations, by way 
Limitations, of Anſwer, he ſhall at the Hearing have 
Anſwer, tho' not the like Benefit of the Statute, as if he had 


pleaded. pleaded it. 2 Williams, 145. 


8 to Tf the Plaintiff refers the Anſwer for 
port, the Excep- Scandal and Impertinence, and the Maſ- 


tant to ſhew ſpe-- ' 
dal 3 finds the Anſwer neither ſcandalous 


excepted ta. or 


Rs a<@O©AT Cs a£..o- oc.q<. 
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or impertinent, the Plaintiff, on excep» 
ting to the Maſter's Report, muſt in his 
Exceptions fhew, wherein, in what Line, 
or Page, and how far, the Anſwer is ſcan- 
dalous or impertinent, in Order, that 
ſuch Part of the ſaid- Anſwer may be ex- 
er Maſtet;; and it is not 
ufficient in the Exceptions to ſay, in ge- 
neral, that the Anſwer is ſcandalous and 
impertinent. 2 Williams, 181. 


It ſeems to be a ſtronger Caſe, where hidem. 
Exceptions are taken to an Anſwer for 
inſufficiency, and the Maſter reports it 
ſufficient, that the Plaintiff, in his Ex- 
ceptions to the Maſter's Report, do'thew* * 
wherein the Anfwer is inſufficient. Di- 

aan. G on. 4 . 
Alſo, if a Bill or Anfwer be referred — 
for Scandal, and reported by the Maſter, ter the Scandal i 
to be ſcandalous, if the Maſter has once * und. 
expunged this Scandal, the Party cannot 
then except to the Report, becauſe When 
the Scandal is expunged, it cannot then 
appear, by the Record, what that Scan- 
dal was, and it was the Party's 'own . 

Fault, that he did not except to the Re- 


port ſooner. Ibiadem, 192. 
The Courſe of Courts of Equity far- If after a Dever- 


r merly, was to refer Bills for Scandal af. 4 R antwer- 
| ms f * 
— ter Anſwer, ray ſometimes after Hear- refer it for Scan- 


ing; but this was altered by Lord Chan- #1 pert 
cellor King, as occaſioning great Delays 
beſides 


2 m—G— —- — 
8. —— ———— — — — — 


— — 
— — —— — 
— A. _ »„— 8 


5 Order obtained to ſet down 
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beſides, in the Reaſon of the Thing, it 
ought not to be; for when the Defen- 
dant has ſubmitted to anſwer the Bill, 
why ſhould he after that | procure the 
Bill to be altered, and by that Means to 
be a new Bill? And his Lordſhip deſired 
it to be obſerved, as a Rule for the fu- 
ture, not to refer a Bill for Scandal, af. 
ter the Defendant had ſubmitted to an- 
ſwer it. The Rule is the ſame as to refer- 
ring for Impertinence. 2 Williams, 312, 
313. Sed Vid: Title Plaadings, e con- 
tra, if the Imputation of Scandal be not 
proved. Me Vd 


doe, when be Where a Decree is 9 inſt an Infant, 
may amend ba with a N, Cauſa in ſix Months after he 
ee comes of Age, he may, on Counſel's Mo- 
tion, obtain Liberty to amend his An- 
ſwer, or to put in a new Anſwer, and 
thereby ſet forth his Right. 2 Williams, 

. 


| OnTimegiven On Time given to anſwer the Plain- 


Ce | tiff's Bill, the Defendant may plead to it; 
plead, dat dot for a Plea is an Anſwer, and is upon Oath 
as well as an Anſwer; but a Demurrer 
after Time given to anſwer would be 

irregular. 2 Williams, 464. 


Bill dall net be. If Time be given a Defendant to an- 
de de ade ſwer, and he accordingly anſwers, tho 
de inſufficient, after a Sequeſtration hath n and an 

the Cauſe 


to the intent the Bill may be wo pro 
t | | & 


G 


Confeſſo, and though the Anſwer be re- 
— inſufficient, yet the Bill ſhall not 

be taken pro Confeſſo. 2 Williams 556. 

Hawkins againſt Crook. | 


A Plaintiff was obliged to accept an Phintif obliged 
Anſwer from Tripoli, which had been ig- Anfwer opened 
norantly opened on Shiphoard. Mo/eley's on Shipboard. 
Reports, 59. 


I an lſſue is directed, and the Defen- Defendant's An- 
dant's Anſwer is not falſified, or by one fan le 
Witneſs only, the Court often orders it at Law, 
to be read as Evidence on the Trial. 

2 Cha. Ca. 8. 3 Ca. 123. 2 Vern. 555. 


Maſeleys Reports, 184. 
An Anſwer in Equity, put in by a Arweref « 


Feme Covert, has been adjudged equal to 10 Fine. 
a Fine. Mo/eley's Reports, 284. 


The Wife's Anſwer not prejudicial tO The Wife's An- 
the Huſband, where he denied the Truſt, fver no: t pre- 
and ſhe confeſſed it; and though one tan 
Witneſs proved it, yet the Bill was diſ- 
miſſed. 2 Cha. Ca. 39. 


Wen the Bill is in the Digjundire * 


iv” ! junRtive, Defen- 
the Defendant may take it either Way. ant mi anter 
i Vern. 220. either WAY +» 


Ttis a Rule in Equity that the Anſwer Defendant by 


over-rules the Plea, where the Defendant ang Natter te 


anſwers for the ſame Thing he inſiſts on which be pleads, 
by his Plea; for he ought not to * — — 
| ar 


_ — — —— ——————  ——— — 
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Earl of Clanrickard againſt Buck, Jan. 
1717. 2 Har. Ch, Pratt. 4189. 


Defendant mut If a Man gives a general Anſwer, and 
— a particular Queſtion be aſked, which is 
ticularly, thoogh anſwered in the general Anſwer, yet he 
dener. muſt anſwer particularly. 1 He i 


it ally, 
. ide e 


— S — at „* * 11 — YE FF # 


What ſhall be a fall and 2 Anſwer. 
\ 2 111gh 
1 T was moved to ſuppreſs an Anſwer 
omitted at the I as irregular and improper in regard 
N — de it wanted the general Traverſe at the 
Anſwer is good, End, viz. Without that, that any' other 
predled as impr3- Matter in the Bill contained, &c. is true, 
per. and it was ohjected, that without the 
| Traverſe there wWas no Iſſue joined. Sed 
Cur. Contra, it does not appear, but that, 
in the principal Caſe, the whole Bill, and 
and every Clauſe in it, is fully anſwered, 
and then the adding the general Tra- 
verſe is rather 1 impertinent than otherwiſe; 
and if Iſſue is taken upon this Jew 

"Traverſe, it is a denial only of eve 
otherThing not anſwered by the Pie 
and Lord Chancellor ſaid, that this'ge- 
neral Traverſe ſeemed, to him to have 
obtained formerly, and in ancient Times, 
when the Defendant uſed only to ſet 
forth his Caſe in the Anſwer; without 
anſwering every Clauſe in the Bill, and 
for that Reaſon it was the Practice for the 
Defendant to add, at the End of a An- 
wer, 
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ſwer this general Traverſe. 2 Williams 
Rep. 87. FRO | | 


On Exceptions to an Anſwer, the De- That he receiv- 
fendant having ſworn he received no game 
more than the Sum of {—— to his f 5 
Remembrance, it was allowed to be a 
good Anſwer. Between Hall and Bodily, 


1 Fern. 470. 


If a Bill be brought againſt three for saying that he 
a joint Demand, and one of them, by Þ*lieves and 
Anſwer, ſays, he believes and hopes to Debt is i 
e the Debr paid, and the Cauſe ig vie 
eard on Bill and Anſwer as to him, the 
Plaintiff can have no Decree, for the 
Defendant does not directly ſwear that 
the Money is paid, yet his Anſwer muſt 
be taken to be true, hecauſe the Plaintiff, 
by not replying to him, has excluded 
him of the Benefit of his Proof, and the 
rather, becauſe it appears a Piece of Cun- 
ning in the Plaintiff to proceed «78 
him who was moſt ignorant of the Mat- 
ter; but upon Payment of Coſts he may 
reply to the other Defendants. Hill. 
1682, between Barker and la. 
1 Vern, 140. 


Where in a joint and ſeveral Anſwer That one De- 
by A. and B. if A. for himſelf anſwers, — — 
and B. ſays that he has peruſed the ber of another, 
Anſwer of A. and believes it to be true, — — 
bels B. to be charged with nothing 
of his own Knowledge, ſuch a relative 
Anſwer is ſufficient ; but it is otherwiſe, 

Vol.. I. H where 
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where the Defendants anſwer ſeverally. 
Between Malter and Norton. Hard. 
105. 


An inſufficient If there are two Defendants to a Bill, 
ene Defen and one of them puts in an inſufficient 
dant, and the Anſwer, which is ſo reported, and on 
like Antwer®y Exceptions to the Maſter's Report, his 


a ſecond, the 


Court will judge Report is confirmed by the Court, and 
encyof the e. Afterwards the other Defendant puts in 
cond, juſt ſuch another Anſwer, and inſiſts on 
the ſame Matter, the Court for avoiding 
Delay, will judge of the Inſufficiency of 
this ſecond Anſwer, without ſending it 


to a Maſter. 1 Vern. 74. 


Sufficient togive In a Bill for Tythes of Conies by Cuſ- 
A apo tom, the Defendant, by Anſwer, denies 
mand. the Cuſtom, but does not diſcover how 
many Conies he killed, nor the Value of 
them ; yet it was reſolved well enough, 
the rather becauſe the Demand was 
againſt common Right, and where a full 
Anſwer is given to the Thing in De- 
mand, *till that be tried, the Defendants 
are not bound to diſcover ; if it ſhould 
be otherwiſe, the Defendant, by a feign- 
ed Suggeſtion, might be forced to diſco- 
ver any Thing: But if in ſuch Caſe, the 
Matter be found againſt the Defendant, 
he ſhall after be examined upon Interro- 
_ Between Randal and Head, 
ard. 188. Bac. Eg. Ca. 35. 


An Executor 5 
muſt anſwer aa But where there is no ſuch great Incon- 


to a diſcovery 


of 
Alete, the he venience, as upon a Bill againſt an Exe- 
denies the Debt. cutor 
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cutor to diſcover Aſſets, he muſt anſwer, 
tho! he denies the Debt, becauſe it con- 
cerns the Act of another. Ubidem. - 


YI 4 * — 


— 


Where the Party may conclude, charge or 
diſcharge binſelf by bis Anſwer. 


AY Executor has a Legacy deviſed to Defendant con- 
him by his Teſtator, without any. Anſwer, and de- 
expreſs Diſpoſition by the Will, of the pid ts amend. 
Surplus of the perſonal Eſtate ; on a Bill in the Law. 
brought by the next of Kin to the Teſ- 

tator for a Diſtribution, the Executor 

anſwers, and waives the Benefit of the 

Surplus, by a Miſtake of the Law in that 

Point; he prayed that he might amend 

his Anſwer, but was denied by the Ma- 

ſter of the Rolls, who ordered, that hav- 

ing waived the Surplus by his Anſwer, 

he ſhould account for it to the next of 

Kin, tho' there was ſtrong Proof that 

the Teſtator intended the Surplus to the 


Executor. 1 Williams, 298. 


A Feme Covert cannot bind herſelf Feme Cove f can- 
by her Anſwer, much leſs her Huſ- 9 
band, as to her Inheritance. 2 Williams 


451. 


The Defendant pleaded himſelf a A Purchaſer net 
Purchaſer, for a valuable Conſideration, — ob. 
without Notice, as by the Deed, c. 23 
ready to be produced, may appear; and 
upon arguing the Plea, it was ordered 


2 to 


Iafants bound by 
Anſwer in ſome” 
Caſes, tho' pre- 
judicial to them. 


Deſendant held 


- Gown to the Of- 
ſwer. 0 
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to ſtand for an Anſwer; and it being 
moved, that the Defendant might leave 
the Deed with his Clerk in Court,that 
the Plaintiff might have the Sight 
and Peruſal of it, purſuant to the Offer 
in his Anſwer ; and tho' the Bar (being 
aſked by the Court how the Courſe 
was) agreed that by his Offer the De- 
fendant had made the Deed Part of his 
Anſwer, and therefore it had been the 
Courſe to order it to be produced, yet 
my Lord Chancellor faid he would not 
bind the Defendant, being a Purchaſer, 
by the improvident Offer in his Anſwer. 
Mich. 1698, between Watkins and Ha- 
tebet. Bac. Eq. Ca. 36. 


An Eſtate was conveyed in Truſt 
to be fold to pay Incumbrances, the Re- 
ſidue in Truſt for the Grantor and his 
Heir ; upon a Bill brought by another 
Creditor againſt the Truſtees and Heir, 
who was a Minor, and the Heir, by her 
Anſwer, inſiſting that ſhe being an Infant, 
the Parol ought to demur during the 
Minority ; becauſe, altho it was a Truſt 
for Payment of Incumbrances which then 
affected the ſame, yet as to the Reſidue 
it was only Aﬀets ; it was ordered ac- 
cordingly, altho' the Infant's Council 
would have waived it as prejudicial to 
the Infant. Ca. in Equ. 198. Searth a- 
gainſt Cotton. . 


The Plaintiff brought a Bill againſt 
e Defendant, to redeem or be fore- 
cloſed ; 


Anſwer, Plea, &c. 

cloſed ; the Defendant, in his Anſwer, of- 
fered to pay the Plaintiff what was due 
on his Mortgages but finding after- 
wards that there was a Mortgage prior 
to the Plaintiff's, and that the Mortgagor 
had made a Deed of Truſt of theſe 
Lands for the Payment of his Debts, 
and that the Creditors: had obtained a 
Decree, that they ſhould be paid in pro- 
portion with the Plaintiff, he would 
willingly retract; but tho it appeared, 
that the Circumſtances of the Caſe were 
thus varied, yet the Maſter of the Rolls 
held the Defendant to the Offer in his 
Anſwer. Paſch. 1687, Halford and 
Purnel. Vern. 448. ere! 


But where a Perſon having ſworn in 
bis Anſwer, to avoid a Sequeftration of 
the Debt, that he was ſatisfied a Debt 
owing to him, in a Bill now brought 
by him for the ſaid Debt, the Maſter 

the Rolls would not ſuffer that An- 
ſwer to be read againſt him. Mich. 
1669, between Jones and Lenthall. 1 Ch. 
Ca. 154. + i Sothy | 


Rule, by Lord Chief Juſtice #/bitſhed, 
on a Trial by leading Order at Naas, 
in the Caſe of Nicholſon againſt Connor, 
to be obſerved on conſtruction of An- 
ſwers, That if a Defendant confeſſes 
a Fact charged, but avoids, qualifies, and 


extends it to other Matters done at the 


ſame Time, the whole muſt be admitted 
H 3 as 


But not where a 
Defendant, to a- 
void Squeſtr ation, 
owned he was 


fatisfied a Debt. 


When a Man 
may charge and 
diſcharge himſelf 
by his Anſwer. 
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as it is qualified. As if the Bill charges, 
that A. B. received one Hundred Pounds 
from C. D. C. D. anſwers, that he did 
receive one Hundred Pounds from A. 
B. which A. B. owed him, and no other; 
that is but one Sentence, and cannot be 
divided 4 for the Defendant, C. D. does, 
as it were with one Breath, deny the Fact. 
Exception to this is, if there be a Pre- 
| ſumption againſt the Qualification, that 
q muſt be proved, tho! in one Sentence, as 
| if a Man ſhould confeſs he killed another 
in his own Defence. The Killing fhall 
ſtand by itſelf as confeſſed, and the Qua- 
lification muſt be proved, becauſe the 
Law preſumes - Deſign, and throws the 
Proof on the Criminal. So, if the Sen- 
tences are diſtinct, where there is no Pre- 
ſumption, the Qualification after comes 
too late, and infers that the Acts were 
done at different Times; as if the An- 
ſwer had been, that it was true, that 
Defendant did borrow the Hundred 
Pounds charged in the Bill, but that he 
had ſince repaid it; here the Confeſſion 
ſhall be divided, and Part accepted, and 
that Part, as to the Payment, rejected, 
rl unleſs proved. 
| Wbidem, It was ſaid per Cur. that the Caſe: of 
| Howard and Brown was the firſt Caſe 
11 in the Court; where, becauſe a Man had 
| | charged himſelf by Anſwer, that this 
| 
| 
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| Anſwer ſhould be allowed as a good Dif 
| charge, and that it ought to be the laſt. 

ot 2 Vern. 194. Where an Accountant may 

| charge 
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charge or diſcharge himſelf by Anſwer, 
See Title Account 


If the Plaintiff conveys an Eſtate ab- 
ſolutely to the Defendant, and he after- 
wards brings a Bill ta redeem, and the 
Defendant inſiſts that the Conveyance 
was. abſolute, but confeſſes, that after 


be in Truft for the Plaintiff's Wife and 
Children, and the Plaintiff replies to 
the Anſwer, the Truſt will be decreed 
for the Benefit of the Wife and Chil- 
dren, though no other Proof of the 
Truſt; for, it appears, by the Defen- 
dant's own Confeſſion, that he was not 
to have the Eſtate abſolutely. © Paſch. 
1693, between Hampton and Spencer. 
2 Vern. 288. 8. 1 


7 . To 7 Fad , 7 a 7 
* 


Of Pleas and Demurrers in Equity. 


A MONG the Qvilians and Canon- 
its, the Exceptions are in Laco Re- 
ſponfionis, and are three fold, Declina- 
tory, Dilatory, and Peremptory. The 
Declinatory, are ſuch as decline the 
12 of the Judge; Dilatory, are 
uch as delay Suits, by Exceptions to the 
Ferſon of the Actor; Peremptory, are 
ſuch as Perimunt Jus Agentis, as a Re- 


H 4 The 


leaſe, or former Suit determined, &c. - 


103 


Defendant 


— 72 


the Money paid, with Intereſt, it was to 


104 


The Analogy 
between them 
and Demurrers 
and Pleas in 


Equity. 


Tj 


Ibidem. 


of proper Parties. 


The declinatory and dilatory Exceptions, 
are generally put in Ante Litem conteſta- 
tam; for they are before the Prætor, as 
Reaſons why he ſhould not proceed: in 
the Cauſe to give Judges; but the pe- 
remptory Exceptions might as well be 

ut in before the Prætor as a Reaſon why 

e ſhould not give, Judges, as before 
the Judges to preclude the Plaintiff from 
all Right of Action; and the Method 
was, that if the peremptory Exception 
was proved exceeding early before the 


' Pretor, he proceeded no farther in the 


Cauſe z but if the peremptory Excepti- 
on was either doubtful, in Point of Law, 
or in Pojnt of Fact, then he remitted it 
to the Judges to determine it, ſince it was 
then proper that it ſhayld be put in Judg- 
ment. Maranta, 280. | 


Analagous to theſe, we have three 
Sorts of Exceptions, Which with us are 
called. either Pleas or Demurrers, and 
they may be alſd called Declinatory, Dila- 
tory, and Peremptory. 


2 irſt, The deel inatory Exception, and 


that is, either a Dbmurrer for went of 
Equity in the Plarmtiff 8 Bill, or becauſe 


. Proceeding or Remedy is at 


* 


Secondly,” The dilatory Exce ion, and 
that is either the Plea of Outlawry, or 
Excommunication, or Demurrer, for want 


Thirdly, 
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Thirdly, The peremptory Exception, Ibidem, 


of which there are ſeveral Kinds, to wit, 


that there is a Bill already de 


ing, 


in another, or the ſame Court of Equity, 


for the ſame Cauſe. That the Matter has 
been already decided, or decreed in a 
Court of Equity; an Account 


ſtated, 


a Releaſe, a Purchaſe for valuable Con- 


ſideration, without Notice; a Fine and 
Non- claim, and ſuch like, all which ſhall 
be treated of in their proper Places. 
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* 
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th. DBM 


Of Demurrors in Equity, and 


what ſball be a good Cauſe of Demurrer, 


and e contra. 


A\'ve dee is the Allegation of Demurrer,what, 


the Defendant, which, erb 


e Matters of Fact, or ſome of them, 
ledged by the Plaintiff in his Bill, to be 
true, ſhews that as they are ſet forth by 
the Plaintiff himſelf, they are inſufficient 
for him to proceed upon, or to oblige 
the Defendant to make Anſwer to; and 


therefore it demands the judgment of 


the Court, whether the Defendant ſhall 
be compelled to make Anſwer to the 
Plaintiff's Bill, or to ſome certain Part 
thereof; and it is to be argued in Court, 


it cannot be referred. 


And 


og 


To be argued in 
Court, it cannot * 
be referred, 
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urrers, ge.. And Demurrers are either general or 
— or ſpecial. ſpeci al. | | 


No Informality. By Statute 10 Cha. 1. ch. 11. no In- 

be taken Ad. formality, in Pleading, ſhall be taken Ad- 

CE. Vantage of in a general Demurrer ; but 

murrer. a Man may demur generally, and may, 
Ore tenus at the Bar, demur for want of 
Equity, and ſhew any ſubſtantial Fault 
in the Bill. i 


Particular Tho' Counſel may demur Ore Tenus, 

— if he has expreſſed particular Cauſes of 

ed, and over- of Demurrer, and they are over- ruled, 

—— Nefendant the Defendant ſhall pay Coſts of the 
on cry particularly alledged and diſal- 
owed, 


The Cauſes of The Cauſes of Demurrers are pro- 
dme deen perly upon Matters defective in the 
ween a De- Plaintiff's Bill, and not for any foreign 
Pian. Matter alledged, which is the Difference 
between the Plea and Demurrer; and 

therefore, in the Demurrer it is, as 

appears by the Plaintiff's own ſhew- 


ing, | 


Demurrer fr If the Plaintiff's Bill doth not contain 

GS —_— Equity, it is a good Cauſe of Demurrer, 
and this 1s properly a declinatory Ex- 
ception ben it hinders the Plaintiff 
from proceeding in Fora pretorio, or 
Court of Equity. 


That the Plain- That the Plaintiff's Remedy is at 
tir $ Remedy is "Ms . 
at Law, but if Law, and this is alſo a declinatory Ex- 


8 ception, 
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eeption, and is either when the Plain- gui the Der 
tiff proceeds upon a certain Demand, deny it. & 
as upon a Note, Bond, or the like; and V<": 
here, the Defendant may demur to 
the Relief; becauſe he has a Right to try 
the Validity of ſuch a Note or Bond 
by a Jury; but then it is ſaid he muſt 
deny the Note; or Bond, for if he 
confeſſes them, he cannot -demur to the 
Relief; for ſince he has acknowledged 
the Money to be due, he ought not to 
put the Party to Expence by conteſting 
the Payment of it in another Court. Sed 
Quer. for were this to be the Caſe, 
that Courts of Equity ſhould thus take 
on them the Deciſion of Matters, meerly 
determinable at Law, they would quick- 
ly ſhake the Foundation. of all the 
Ancient Municipat Laws of the Realm, 
and render all the Courts of N with - 
our peculiar happy Advant Trials 
by Juries, * Aeftinable Bulwark of 
of our Liberty,) of little or no Uſe, as 
to Matters of Property. In Juſtice 
therefore to the Conſtitution, and the 
Public in general, without regarding 
what may be the private Inconvenience 
of Individuals, urts of Equity are 
bound to reſtrain their own Juriſdiction 
within its proper Limits, and never to 
exceed them; and this for theſe twenty 
Years laſt paſt ſeems to have been the 
prevailing and eſtabliſhed Opinion; and 
indeed, otherwiſe, it would be exerciſ- 
ing a legiſlative Authority, and making 
new 


22 the hy of Swan 2 

gainſt the nors of Stephens s Hoſ- 
pital in Chancery here, in 1759, and af- 
terwards brought before the Houſe of 

Lords of Great Britain, on an Appeal; 
and the Caſe of King and King, alſo in 
Chancery, Eaſter Term, 1760. 


Or where the So where a Man comes into Equity 
Bong o Cove. Upon a Bond or Covenant for a Sum 
nant for a Sum Certain, and don't annex an Affidavit of 
certain may be, the Loſs of it, tis a good Canſe of De- 
if Affidavit be murrer; becauſe, whether Fatum, or 
not made Band not, is properly determinable at Law, 
or Deed. where, if it be found againſt the De- 
| fendant, there is a Fine to the King for 


If the Defendant But if the Defendant, without taking 
Deed in bis An- Advantage of ſuch Demurrer, for want 
fwer, he can't of an Affidavit of the Loſs of the Deed, 
ket © © confeſſes the Deed in his Anſwer, there 
he can't demur to the Relief, and has 
nothing to do but pay the Money; for 
after confeſſing the Deed, it would be 
contrary to Conſcience to litigate it upon 
the Iſſue of Nox of Fadtum at Law; but 
if he denies the Deed, he may demur 
to the Relief, becauſe he has a Right to 
have it tried by a Jury, whether it be 

his Deed or not. 


F an Aﬀidavitbe © If an Affidavit be annexed of the 
annexed of the T nfs of the Deed, the Defendant can't 


Defendant can demur to the Relief; becauſe the Re- 


not demur. lief 
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lief is in Equity, and not at Law ; for the 
Plaintiff cannot make his Proof at Law 
without the Deed itſelf: But he may 
make his Proof in Equity how the Deed 
was loſt or burnt, and proceed againft the 


Defendant for the Recovery of the Money. 
But if, upon the Deed, there is no Re- But if upon the 


lief at Law, as if it be 7 6 Truſt poten 
which is only determinable in Equity, Equity, there 
or for a ſpecifick Execution of a Co- Aft % he 
venant, there, the Plaintiff need not Ln it. 
annex an Affidavit to his Bill of the 

Loſs of ſuch Deed, nor will a De- 

murrer be allowed for want of ſuch \ 
Affidavit, becauſe | his Relief is not 

alieni Fori, and he could have no Re- 

lief in a Court of Law upon ſuch 


Deed. 


But this Diſtinction has been taken Where the Bit 
of late, that wherever a Bill is brought 1 e Deal 
for Oy of a particular Deed, or Bond, an Af- 
or Bond, upon which there is a proper 1 
Remedy at Law, there muſt be an Lak ofit 
Affidavit annexed to the Bill, of the Loſs 1. thin Agen. 
of it, tho' it be but for a Diſcovery ; vit need not be 

becauſe, otherwiſe, the Anſwer would phe tbe Billis 
be but an unneceſſary Expence ; but if Deeds in gene- 
it be for the Diſcovery of Writings in ** 

general, there is no need to annex an 

Affidavit to ſuch Bill, 


When a Plaintiff goes into a Court Demurrer to a 
of Equity for Damages, which are un- Zi 2rDamages, 
certain, and not to be ſettled but by 

| a Jury, 


— 


, 
| | 
z U 
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a Jury, the Defendant may demur to 
the Relief, having firſt anſwered to the 
Damages; becaule it is Alieni Fort, ſince 
the Court can't ſettle the Damages: 
But this muſt be Ante Litis Conteſtatio- 
nem; for if he anſwers and conteſts 
without . there he can take 
no Advantage of it at the Hearing, 
for he has ſubmitted to the Juriſdiction 
of the Court, and the Court will try 

Leading order. at Law the Quantum of the Damages 
by a feigned Action of Quantum Damp- 
nificatus. So on the Demurrer, Ante 
Litis Conteflationem, if the Plaintiff will 
go on for the Damages confeſſed, the 
Court will retain the Bill guoad thoſe 
Damages, allowing the Demurrer as to 
any further Relief. 


Demurrer, fr A Demurrer may be for want of 
_ —— proper Parties, and this is a dilatory 
at the Hearing, Exception, and may be as well at the 
Hearing, as before Anſwer ; for theCourt 
can't make a proper Decree, where all 
Perſons, who are to be bound by it, are 
not before the Court. And this De- 
murrer, for want of Parties, is proper- 
ly a deelinatory Exception; for when 
the proper Parties are added, the Plain- 


tiff may proceed. See Title Hearing. 


Things of a di A Bill, if it concerns Things of diſ- 
zeug in ont bil tinèt Natures, and is brought againſt 
againſt different ſeveral Perſons, which will occaſion 
Defendants, the ſeveral Anſwers, and Examinations, is 


Bill is nought, 
nought ; 


l 
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nought ; beſides, each Party would be 
obliged to take Copies of what no way 
concerned his own Cauſe, whereby his 
Charge would be increaſed to no Pur- 
poſe. Reſolved upon Demurrer, 15 
Cha. 2. Between Berk and Harris, Hard. 


337. 


But where the Defendant demurred, 
becauſe the Plaintiff s Bill was brought 
againſt ſeveral Defendants, for ſeveral 
diſtinct Matters, yet the Demurrer was 
over- ruled, becauſe the Plaintiff, by his 
Bill, had charged the Defendants with 
Combination, which the Defendant 
had not denied by Anſwer. 1 Fern. 416. 
463. Bunb. Rep. 69. For the Combina- 
tion being a Charge, which extends to 
all the Defendants does (if not denied) 
ſo tie and link all other Charges con- 
tained in the Bill, that makes it neceſſa- 
ry to make them all Parties. 


Where a Man demurs, for that the 
Bill contains ſeveral Matters not relating 
one to the other, and in ſome whereof the 
Defendant is not concerned, if by An- 
ſwer the Defendant doth more than 
barely deny Combination, and Con- 
ederacy, he over- rules his Demurrer. 
Tin. 1687. between Hefter and Heſton. 
I Vern, 463. 


Yet ſometimes, for avoiding multi- 


Plicity of Suits, and to bring all Parties, 


who 


But not where 
the Bill charged 
Combination, 
which the Defen ;/ 
dant had not 
denied. 


Deſendant by hie 
Anſwer is only 
to deny Combi- 
nation and Con- 


racy. 


In ſome Caſes, it 
may be againſt 
diverſe Parties 
who have ſepa- 
rate Rights and 
Intereſts. 
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who may be affected, before the Court, 


Defendant ma) 
demur to a Bi 
which ſeems a 
Diſcovery of a 
Thing which 
may cauſe a 
Forſeiture, 


the Suit may be by or againſt diverſe 

Parties, who have ſeparate Rights and 

: N as Deviſees, Creditors, and the 
53 


A Bill was exhibited againſt the De- 
fendant to have her diſcover whether 
ſhe was married ſince the Death of her 
Huſband, to which ſhe demurred, and 
aſſigned for Cauſe, that ſeveral Goods 
and Chattels were devifed to her by 
her Huſband, which ſhe was to enjoy 
during her Widowhood only ; and that 
a Diſcovery might amount to a For- 
feiture of her — in them, and 


the Court allowed the Demurrer. 24 Ca. 


A Huſband may 
demurr to à Bill 
that — a Diſ- 
covery hard 

Uſage to his Wife. 


2 Monnins againſt Monnins. 2 Ch. Rep. 
68. See Bills of Diſcovery, Title Bills. 


The Bill was to eſtabliſh an Agree- 
ment for a ſeparate Maintenance for the 
Defendant's Wife, and (among other 
Things) prayed a Diſcovery of ſeve- 
ral Unkindnefles and Hardſhips which 
the Defendant, as it was pretended, 
had uſed towards his Wife, to make her 


recede from this Agreement; to which 


Diſcovery the Defendant demurred, for 
that it was not a Matter properly exa- 
minable or relievable in this — and 
the Demurrer was allowed. Mich. 1683. 
Between Hincks and Nelthorpe. 1 Vern. 
204. 


A 


LAS — I” * 


rr 


r 
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A Bill being exhibited againſt a Bond Net proper o 


of the Teſtator's, ſuggeſting that it was for Scandal, but 
entered into without any Conſideration, Hl tobe re- 
it being only for that the Teſtator had 8candal expung- 
unlawfully kept Company with the De- * 

fendant, and had a Baſtard by her, and 

a Demurrer to that Part of the Bill was * 
allowed; although it ſeems by the Caſe 

to be admitted, that a Demurrer was not 

the proper Way to be relieved for Scan- 

dal, but that the Bill ought to he referred 


and the Scandal expunged. Mich. 1682, 


between Page and Neale. 1 Vern. 107. 


A Bill was brought by the Obligee, in An Heirmayde- 
a Bond: againſt the Heir of the Obligor, rough gang 
alledging that be having Aﬀets by De. him for Payment 
ſcent ought to ſatisfy this Bond; to which Marrs hrs 
the Defendant” demtirred, becaiiſe the alledged that he 
Plaintiff had not expreſsly alledged in 
the Bill that the Heir was bound in the 
Bond; and though it was alledged that 
the Heir ought to pay the Debt, yet that 
was held inſufficient, and the Demurrer 
was allowed. Between Craſing and Ho- 
nor. 1 Vern; 189 


If an Infant is intitled to the Truſt of where a Peron 
Lands in Fee, whieh were deviſed to . h Bil 
her by her Uncle, and ſhe marries with- Right, good 
out her Father's Conſent, and the Fa- eng n 
ther brings a Bill againſt the Huſband 
and Wife, and her Truſtees, to the Intent 
a Proviſion might be made for her and 
her Children out of theſe Lands, and the 


Vol. I, I Huſband 


Or where a 


Aꝛnſiver $ P lea, &c; 
Huſband and Wife demur ; this De: 
murrer will be allowed, for it appears, -4 

A 


the Plaintiff's own ſhewing,; that he h 


no Right either in Law or in Equity to 
the Lands in queſtion. Between Miro 


and Powell, Vern. 39. 


A Hill being exhibited to diſcover 4 


Right does not perſonal Eftate and Will, ' the Defen- 


appear 
Bill, * 


dants demurred, becauſe jt appeared, on 
the Plaintiff's own. ſſiew ing; that they 
ers neither Creditors, or Legatees, and 
- n. was allowed. Nel. Ch, Rep. 


A Witnefs an A Bill being exhibited to prove à Will, 


not demur to an 


Interogatory, 


though it be not Mes, tho 
pertinent to the Examination of one of the 


in 


- diſcover what Deeds 


and perpetuate the Teſtimony of the 
Witneſſes, the Defendant, upon crofs 
itneſſes, 
exhibited an Interrogatory to him, to 
or Settlements he 
knew the Teſtator had made; to which 
the Witneſs demurred, as not pertinent 
to the Matter in iſſue, and the Lord 
Keeper over- ruled the Demurrer, be- 
cauſe, he would not introduce ſuch a Pre- 
cedent as for a Witneſs to Detnur, for 
it did not concern the Witneſs to exa- 
mine what was the Point in iſſue, Aſbion 
againſt Afton. Vern. 16g, 


No Demurrerts There can be no Demutret to a Sub- 
pœna in nature of a Scire facias, for the 
Subpena is no Record, nor any where- 
filed. 1 Ch, Ca. 50. wh 


— 


1s 


| Hnfwer, Plea, bc. 179 


In a Bill to be relieved againſt an A- Arbitrator, if 
ward made by ſotne of the Members of pear made | 
he Company; touching 1 of mor, for there 

reiglht, due to the Plaintiff from the un be. 
Company; the Arbitrators, and ſome of 
the particular Members being made De- 
fendants, they demurred to the whole 
Bill, becauſe the Plaintiff could have no 
Decree againſt them; and their Anſwers 
would be no Evidence againſt the Com- 
pany; and the Plaintiff might examine - 
hem as Witneſſes, and the Demurrer 
was allowed; without putting them to 
anſwer, as to Matters of Fraud and Con- 
trivance. Trinity 1700, Dr. Stewart v. 
Eaſt. Ind. Co. 2 Vern. 380. 
A Defetidatit cannot demut to & Bill, 4 Defendaat 
but for Matter ing in the Bill it- 4 — 
ſelf, but a Witneſs may demur for Mat- 2ppring.in the 


U 


ters Debors to the Interrogatory; becauſe — — = 
he has no other. to relieve 5 ſelf, dyes Deher: te 
but by Demutrer; but then the Facts ß. 
muſt be verified by Affidavits, umleſs 

they appear by the Cauſe: As 

Rep. 229. | 


If the End of a Bill is to have the de- Bit! to mate 
fective Execution ot a Power made good, er Frsgnties 
the Defendant cannot demur, that the © « Power, 
Plaintiff of his own Shewing hath no bas dmur dt 
Title: Bid. 228. Plaintiff of bis 


own ſhewing bac 
no Title; 


* 2 Where 


1 16 Anſwer, Plea, &c. 


Demurrer tothe Where the Replication contained 
new Matter not in the Bill or Anſwer; 

and which Matter the Plaintiff knew of 

at the Time of exhibiting his Bill, the 
Defendant pleaded and: demurred to the 
Replication, which the Court allowed of, 

1 Ch. Rep. 259. 


Demurrerſor Where a Perſon is made a Party to a 
« Party toa Bill, Bill, againſt whom no Decree can be 
Wand whom no obtained, but he might as well have 
been examined as a Witneſs, ſuch a Par- 
ty may demur to the Bill, and the 
Demurrer ſhall be allowed. 2 Vern. 


. 


380. | \ 
Defendant mi? Where a Bill is brought for any Thing 


— for which by the known Rules and Or- 
lee Reef b ders of Equity, the Plaintiff can have 
Equity, no Relief, the Defendant may ſhew ſuch 

Matter for Cauſe of Demurrer. 2 Har: 


Ch. Pratt. 3d Edit. 396. 


No Demurrerto No Demurrer can be to an Anſwer, 
hut where an Anſwer tends to draw a 
Re-examination of a Matter (on a Bill of 
Revivor) already contained within the 
Decree, the Court muſt be moved for an 
Order to reſtrain an Examination of all 
Matters formerly examined to and ſettled, 
1 Cha. Ca. 56. 


No Demurrer to A Defendant demurred to a Bill to per- 


a Bill to perpe- 
twate, the Be- Petuate, Sc. whereas he ſhould not have 
9 | demurred, 


e 
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demurred, but either aſſent by his Anſwer eg be 


whether the Cauſe be ſufficient or no, 
and the Defendant was accordingly or- 
dered to withdraw his Demurrer, and 
put in an Anſwer, . and thereby either 
conſent to ſuch Examination, or . ſhew 
Cauſe to the contrary. 2 Har. Chan, 
Prat. 3d Edit. 43. | 


— ——5'M ä — — 
Of Pleas in Equity. 


PLEA in Equity is a Sort of ſpecial Plea, has 

Matter pleaded by a Defendant to a | 
Bill, or to ſome Part thereof, ſhewing and 
relying upon ane or more Facts ſet forth 
in the Plea, as a Cauſe why the Plaintiff 
ought not to be relieved in ſore Matter 
contained in his Bill. 


And Pleas in Equity are two fold, Pleas in Abate- 
either Pleas in Abatement or Pleas in ia, 


Bar. | 


And Pleas in Abatement, are either ta Pla: in Abates 
the Juriſdiction of the Court, or in Diſa- 
bility of the Perſon. 


| Firſt, To the Iuriſdiction of the Court, Ples in Abate- 


ment tothe 


and this is a peremptory Exception, and — of 


13 is 
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where ayother ig where another Court is a 
dle Else, ſeſſed of the Cauſe, and E 
= — 48 called Lis pendens; and it is xe arr A 
argued, © * and need not be ſet down to 
| rgued, and therefore the only Queſ- 
ch is, whether i it be a true one, and ſo 
„ of — F at is = be referred 
Ts to be referred to the proper Officer, who is to certi 
r 1 they be one and the — e $i 
or to the ſame Purpoſe, and ſuch Re: 
ference muſt be procured by the Plain- 
tiff, and-a Re por thereon, within ſuch 
Time after the Filing of ſuch Plea, 
the Court ſhall, u upon Motion, order an 
+ appoint, otherwi the Cauſe ſtands dif: 
miſſed of courſe with Coſts. 


TheProceedings And if the Officer certifies that the 
—_ two Bills are for one and the ſame Mat- 
the ro Hill are ter, and to the ſame Purpoſe, the Bill in 
— this Court ſhall be diſmiſſed with Coſts. 

For the further Proceedings, See Tit, 


Bills. 


A Suitat Law The Defendant cannot plead a Suit at 
83 Law, becauſe the Plaintiff has a Right 
— make bis tO the Defendant's Oath in Equity, to 

8 8 ſuperſede the Neceſſity of havin Proof 
at Law ; but when the Plaintiff: has got 

in the Anſwer of the Defendant, h | 

mu 
»In this Court, one of the puiſne Barons, is 
the Officer miniſterial for this Purpoſe, as he is 


alſo on References of Anſwers, for Inſufficiency, 
and for ſeveral other  Parpoles. 4 


7; ccc 
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muſt make his Election; either to pros 
ceed at Law, or in Equity, that the De- 
fendant may not be doubly taxed, unleſs 
the Bill be for Diſcovery only. See Title 


Another Plea to the Juriſdiction of the Ples to the 
Court, is, that the Defendant ought not dur Cee ag te 
to be ſued in this, but in ſome other Privilege, 
Court, as being their Officer or Miniſter, 
and this is called a Plea of Privilege, 


and this is alſo a peremprory Exception. 


Secondly, IN Diſabilty of the Perſon ; Plea in Abate» | 
and this i either yo Plea % Outlawry, pe reg kg 
or Excommunication, which are, dila- fon, and when 
tory Exceptions ; and they muſt be plead- fies. 
ed, ante Litem conteflatam : For after 
Anſwer the Defendant admits the Plain- 
tiff as proper to be anſwered unto, and 
therefore, then, ſuch a Plea would come 
too late. But though an Outlawry be 
not pleaded before Anſwer, yet it may 
(if the Plaintiff's Demand be perſonal) 
be ſhewed at the Hearing as a peremp- 
tory Matter, becauſe it ſhews the Right 
of the Thing to be in the King; for the 
Outlawry binds the perſonal Thing, from 
the Commencement of it, but not the 
real, till the Writ of Seizure. 


Theſe Pleas need not be ſet down in Need not be {et 
four Days after filing them, as other dagen feind 
Pleas and Demurrers are to be, or to f Fam. 


ſtand over- ruled; but the Plaintiff muſt 
14 9 
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ſet them down, if there be any Inſufit: 
ciency in Point of Form in Pleading, 
for they appear upon ſhewing to be good 
Pleas ; and they need not be ſworn to, 
Weed net be for if the Outlawry be pleaded, the Re- 
lum to. cord or the Capias thereupon, muſt be 
pleaded Sub Pede Swilli, and it is gene- 
rally annexed to the Plea ; and a Matter 
of Record, cannot receive greater 
Strength from the Oath of the Party, 
being itſelf the higheſt Evidence that 
Plea of Excom- can be produced; and when Excommu- 
munication veed nication is pleaded, it muſt be certified 
and the Requi- by the Ordinary, either by Letters pa- 
82 tent, containing a poſitive Affirmation, 
ing it. that the Plaintiff ſtands excommunicated, 
| and for what Crime; or by Letters teſ- 
timonial, reciting quod ſcrutatis Regiſtris 
invenitur, &c. and either of them muſt 
be Sub Sigillo, and annexed to the Defen- 
dant's Plea, and therefore being Sub Sigil- 
b, it need not be ſworn to. S Dur. vide 
2 Vern. 37. Where a Plea of Outlawry 
was diſallowed, becauſe it was not put in 
upon Oath, and e contra 198. See the 
41% general Rule. See Stat. 6 Ann. ch. 
10, See Page 137. 3 


bill to be reſier· But if the Bill be to be relieved againſt 
Abena lau, an Action at Law, and an Outlawry in 
Oautlawry in the the ſame Cauſe be pleaded by the Defen- 
ry Se dant, it is a bad lea; becauſe the Out- 
| lawry is the Thing prayed to be reliev- 

ed againſt, and it is Exceptio ejuſdem Rei 


cujus pelitur Diſſoſutio, 


Outlawry 
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Outlawry is no good Plea to an Exe- Outlwy ge 
cutor, Adminiſtrator, or Guardian, be- — oo 


cauſe they fue in Auter Drote. 9 niſtrator, * 


I the Plaintiff is an Alien, it is a good 4 good Plea that 
Plea, and he ſhall not be at Liberty to —_— 
proceed. | 4 


A good Method to avoid the Plea of Method to avoid 
an Outlawry, is to make all thoſe that 1 Out 
have Outlawries againſt the Party, De- 
fendants. - 2 Vern. 199. per Lord 

Hutchins. ons an 


The Plea of Outlawry continues only Plex ef Out- 
n Force, until the Outlawry is reverſed, Fg ul e 
but hinders all Proceedings in the mean Outlawry is re- 
Time; and when the Gutlawry is re- . 
erſed, the Plaintiff upon Payment of 

20s. Coſts, (if the Plea is not argued) 

erves the Defendant with a Subpæna to 

nſwer the ſame Bill. Ord. Ch. 98, 


| Harriſon's Chan. Pra. 3d Edit. 389. 


Of Pleas in Bar. 


IRS T, That the Matter has been all Former Decree 
ready decided, or decreed in a Court dies. 1 * 
Equity; and this is alſo a peremptory Flea in Bur. 
xception, and is moſt certainly a good 
ea; becauſe what hath been —_— 


adjudged, 


Auſwer, Plea, Rei 


adjudged, pught not again to be brought 

If the Decree be into Controverſy ; And if the Decree: be 

Plea nexd not Enrolled, a Proffer may be made of the 

＋ 7 dean Record in Court, without Swearing the 

in Tal. > Plea; but if it be in Paper, fa that it 

can't be ſhewn to the Court, there the 
Plea muſt be upon Oath, 
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A Jadementat A Judgment at Law cannot be pleaded 
e in Bar, to a Suit in Equity; for the 
a Sait in Equity. Judgment might haye been obtained con- 
trary to Conſcience z and then if ſuch 
3 were allowed a Bar, it would 
de Exceptio ejuſdem Ret, cujus petitur Dif- 


n Account | Secondly An Account flated, alſo a pe- 
25 br, rempiory Exception. If Fraud be objefted 


# F'% % +% 


other Party is at Liberty to prove it on 
the Defendant; if this were not a 
Plea, no Man would be ſafe in ſtating 
his Account, and delivering up his 
Vouchers, touching the Particulars ; and 
therefore, the Plaintiff who has the 
But e ande Vouchers deliveted up to him (which al. 
In Voochers ways ought to be Part of the Plea) muſt 
weredelivered aſſign Error in the Account, which it is 
85 ſuppoſed he is able to do, having the 
Youchers in his Hands. 
Thirdly, 


Anſwer, Pha, &c. 123 


Fhirdly, A Releaſe. This alſo is 4 pr ie Har, es 
 feremptory Exception ; but then the De- ir mutt be ger 
fendent maſt fer our the Conſideration, Sh, ite 
upon which ſuch Releaſe was made, and « Account, 
all Circumſtances of Fraud muſt be 
denied, and jt muſt be always under 

Seal; otherwiſe it is to be pleaded as 

a ſtated Account only. . 


.  Fourthly, A Purchaſer for Valuable Con- A Purchaſer for 
faderation without Notice. This is a good geraten withete 
peremptory Plea, but it muſt be pleaded Notice, is a good | 
that the Vender was ſeized in Fee, or 5 wha k te 
that you did believe, at the Time of mak- <wntain, 
ing the Purchaſe, that he was ſo ſeized 
and the Gonſideration muſt be ſet fo 
that the Coutt may judge whether it be a 
valuable Conſideration or not; for, if you 
have not paid ſuch a Conſideration, you 
are not a Purchaſer, but a Volunteer; 
but the Deeds need not be ſet forth 
any farther than the Dates and Parties 
Names, and the Contents briefly, and 
the Time of making them; for it would 
pe hard upon the Purchaſer, if he was 
obliged to ſet forth all his Deeds, for then 
if he had any Flaw, or Defect in his Title, 
it muſt be laid open, fo that no Purchaſer 
would be ſafe or ſecure of his Purchaſe ; 
ut Notice muſt be denied both in the 
Plea and Anfwer ; for if you had Notice 
you are not a conſcionable Purchaſer, 
and by your Plea it muſt appear that 
you. are, or it will not be a good one; 
ind it muſt be denied in the Anſwer, 
f uw 
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in order that the Plaintiff may reply 
thereto, and go to Proof, if he thinks 
proper, and being Matter of Fraud, it 
cannot be covered by the Plea, and 
Notice muſt be denied at the Time of 
the Execution of the Deed; for if the 
Defendant had Notice, he ought not ta 
have 7 gn: in his Purchaſe, unleſs 
he had paid his Money, and then it is to 
be ſpecially -picaced, 


If a Tenant in If a Tenant in Tail makes a Mortgage, 


Tail conveys ® or Conveyance for valuable Conſidera- 


2nd after gives tion, and afterwards gives the Deeds of 
Furche, . Entail into the Hands of the Mortgagee, 
Mortgagee, or if or Purchaſer ;'or if the Heir in Tail takes 


Heir in T vers hi 
the | 1 = up more Money, and delivers him the 


Money, and = Deed, and the eir in Tail exhibits his 
ö , Bill, though the Defendant cannot plead 


to the Purchaſer, 


or Mortgagee, that the Vender, or Mortgagor, was ſeized 
or gang — in Fee, becauſe he has the Beed of En- 


+ br wag tail, by which it appears, that he was 


fate, ' Not; yet, he may ſay, that at the time of 


the Mortgage, or Purchaſe he did believe 

Te would be and was adviſed, that he was fo ſeized, 
tween Tenant and inſiſt that he ſhould not be obliged to 
Ree 306 ,he deliver the Deeds, or diſcover whether 
| he was Tenant in Tail or not ; otherwiſe 

it would be between Tenant for Life 


and the remainder Man. 


The reaſon of The Reaſon of the Difference is, that 


ihe Difference. the Tenant in Tail, being Maſter of the 
Eſtate, is alſo Maſter of the Deed, and 
therefore having pledged the Deed, as 
well as the Eſtate, br Money, the _ a 


— 


r 
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Tail cannot have the Aid of a Court of 
m_— to have up ſuch Deed, unleſs he 
pays the Money ; but in the Caſe of Te- 
nant for Life, there he not being Maſter 
of the Eftate, ſo as to be able to Bar it; 
had only a particular Property in the 
Deed, ſo that Equity will order the Deed 
to be delivered up to the Perſon who was 
the prior Purchaſer for valuable Conſi- 
deration, that is, the remainder Man. 
Between Judge, Daly, and the Earl of 
Clanricka . ee ö 
Fifthly, The Statute of Frauds and Per- 
faries, and that of Limitations, are pe- 
remptory Pleas. in Bar, and, in 22 
the Statute of Limitations, 4 Man muſt, 
by Anſwer ſay, that he has paid the 
Money, becauſe otherwiſe a Court of 
uity ſuppoſes a Truſt between the 
Plaintiff and Defendant, and the Statute 
does not reach to Truſts, - 


Sixthly; The Plea of Fint, and Non- 


claim. And here it is to be obſerved, that 


this Plea will bar any Title in Equity, as 
well as at Law, and is a good Bar there- 
unto : as if A. has Lands in Truſt for B. 


and C. enters upon him, and levies a Fine tas. 


with Proclamations, this will be a good 
Bar to B. the Cæſtui que Truft, as well as 
to A. the Truſtee; becauſe they are 
both within the Statute ; for C. has an 
Oppoſite Title, both as to the Truſtee, 
and C:fui que Truſt z but then C. _ 

* | eny 


125 


The Statute of 
Frauds and Per- 
juries; and the 
Statute of Liml- 
tations, 3 — 
remptory 

in Bar, and 
what they muſt 


The Statute of 
Fine and Nor- 
claim, a pe- 
remptory Plea in 
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deny that he claims from A. or if he 
does claim from A. he muſt deny that 
he had Notice from B. for if C. claims 
from A. there are two Caſes in which 
the Fine and Non-claim will not bar: 


fn whit Exe it Firſt, If the Fine was levied from A. 

is ne Bat. to C. with Conſent, there; fince A. was 
under a Truſt, his Conveyance to C. was 
under the fame Truſt: Or, 


* Tf A. levies à Fine to C and C has 
Notice of the Truſt for B. there the 
Fine and Non- claim is no Bar; becauſe 
the Conveyance, hy the Fine, is under 
the ſame Truſt, and therefore cannot be 
ſet up as a Bar to it. 


wi i Gait ve So that wherever any Perſon is charg- 

a Bar. ed ͤ with claiming under a Truſtee, he 
muſt either ſet up an oppoſite Title, 
or deny his Claim under the Truſtee; 
or elſe, if he claims under him, he muſt 
ſet forth the Conſideration, and deny the 
Notice, to ſhew that this Fine was not 
infected with the Truft, for if it was, the 
Fine and Non-claim can be no bar. 


A faudulent So it is wheti a Man claims under 4 
1 hal Conveyance obtained by Fraud; for when 
Ot ſuch Conveyance is obtainect by Fraud, 
tight Owner, it only gains a legal Title, and a Fruſt 
Non-chim there- Ariſeth to the right Owner, to whom Re- 
6n, hall be no ſtitution ought to be made; and there. 
fore, if fuch Purchaſer by Fraud, levies 

a Fine with Proclamations, ſuch Fine 

| Is 


. G. 7 . r © 


BY a. 
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is no Bar, beeauſe he himſelf held the 
Eſtate under 4 Truſt, to reſtore it to the 
right Owner, and the Fine is no more 
than a Corroboration of the Title, which 
was under the Truſt, and not an oppoſite 
Title to it. ' 20h 11: 


But if he that cords i Under ufraiidus But they may bs 


lent Conveyance, ſells by Fine for yalu- . i. Tam 5 | 


able Conſideration, and without Notice of ls by Pie for 
the Fraud, it is an oppoſite Title, and deration without 
the Fs and Non-claim may be ſet up Nice 

as A Dar; — = ads 


| But if he ſells, by Fine, without Con- gt if te Land 
ſideration, or with Notice of the Fraud, be fold without 
though upon Conſideration, the Truſt — 2 


ſtill continues; and den ee @ tbo' upon Con- 


Man is charged under a fraudulent Can fd. 


veyance, if he pleads a Fine and Non- 
claim, he 781 this Er le 
either deny his Claim, under the Perſon 
committing the Fraud, or if he does 
come in under him, he muſt ſet forth, 
that he comes in for a valuable Con- 
portions and without Notice of the 
raud. | 


| Secondly, If the uity or Truſt be If the Equity ct 

Created by the Fine, Ego Fine and Non- by the Fines it 

claim ſhall never bar the Equity which al noc var. 

Is created; for this is not an. oppoſite 

Title, but a Title created by the Fine, 

ſo that it cannot bar the Truſt which 
Was 


An ſivrr, Plra, &c. 
was annexed to it; and under which 
Truſt, the Ceftui gue 7 ruft held1 it. | 


If a Party would After a Decree; X the Party deaf 
— 0g whom the Decree: is made, intends to 
nal Bill; the review it, but does it by way of Original 


lead the eme, Bill, and not in Form, nor with the Cere- 
Decree in Bar. monies of a Bill of Review, the Defen- 
| dant, in this new: Cauſe, may plead the 

| Decree in Bar. 1 Har. Cha. frat. 34 


; . "OP 
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| hs e be | . goo Plas, and: Gel 
; 1 „teil: 


our not 4 1 1 » Bill being to i eee, 
Bill brought by touching 4 Debt due to the Plain- 
an Executor. tiff, as Executor, the Defendant pleaded 
an Outlawry of the Plaintiff in Bar, but 
the Plea was over- ruled, the Plaintiff 
ſuing in Auter droit, as Executor. Eil. 


legrew and Killegrew. 1 Vern. I 84., * 


Plea of a former A forriter Bill de ain „Was pleaded 
IRE in Bar of a e No both Bills 
were of the ſame Nature, and Effect, 

yet, as the latter had ſome new Matter, 

ordered, that bein 19 the Plea was good, 

the Plaintiff ſhoul pay the uſual Coſts 

of a Plea allowed ; but the Defendant to 

anſwer the ſecond Bill, and the former 

Bill diſmiſſed with 20s. Coſts. Between 

Crofts and Worthy. Mich. 26 Car. 1. 

1 Cha. Ca. 241, | 
The 


for the Plaintiff, and his two Brothers, 
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The Bill being to have an Account Ples of Pernes 
of a Trutt, the Defendant pleaded he may create mul. 
was intruſted for three Children, viz. tiplicity of Suits 


and that the other two not being made 
Parties, he was not bound'to anſwer ; 

for otherwiſe, he might be thrice called 

to an Account for 'the ſame Matter, and 

the Plea was allowed, Between Hanne 

and Stevens. 1 Lern. 110. Who are 
to be Parties to the Suit, See, Tith 
Sills. „ $4 | | 


The Plaintiff intitles himſelf as Ad- Negative Plea 
miniſtrator, the Defendant pleads,the * 
Plaintiff is not Adminiſtrator; it was 

objected this was a negative Plea. Per 

Cur. allow the Plea, it is a good Plea in 
Abatement at Law. Between Vynn and 

Fletcher. 1 Vern. 473. 


The Bill was, that the Plaintiff's Fa- —— 
ther by Settlement on his firſt Mar- be had no Notice. 
riage, was only Tenant for Life, or elſe 

Tenant in ſpecial Tail and the Plaintiff 

was the eldeſt Son of that Marriage, 

and that Defendant claimed by a ſubſe- 

quent Settlement, having Notice of the *. 4 
firſt; the Defendant pleaded a Fine le- | 
vied by the Father, and ſet forth her 
Title under the ſecond Settlement, and 
inſiſted ſhe was a Purchaſer ; but did 
not plead ſhe had no Notice of the firſt 
Settlement. Lord Keeper: The Bill being 
in the disjunctive, the Defendant might 
You, I. take 


— — ͤ —k—— ͤ — — ————— ————— — — — — 


Plea of Privi- 
lege when good. 


Plea of a Pur- 
chaſe for valua- 
ble Conſideration 
without Notice, 
good, tho' the 
Conſideration be 
not expreſſed. 
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take it either way, and having pleaded 
a Fine which is a Bar, ſuppoſing the Fa- 
ther to be Tenant in Tail, allowed the 
Plea. Between Crefſet and Kittleby, Hill. 
1683. 1 Fern. 219. 


Two of the Defendants being Offi- 
cers of the Exchequer, plead the Privi- 
lege of the Exchequer; but the Plea was 
over-ruled, becauſe there was a third 
Defendant, who. had no right of Privi- 
lege. Between Fanſhaw and Fanſbau, 
Trin. 1684. 1 Lern. 246. Vide Title 
Privilege. | 


If a Bill is brought to be relieved 
upon a Truſt, and charges the Defen- 
dant with Notice of the Truſt, before 
the taking his Conveyance, the Defen- 
dant, by way of Anſwer, may deny the 
Notice, and plead he is a Purchaſer for 
valuable Conſideration, without ſhewing 
what the Conſideration was; tho' it was 
objected that five Shillings is a valua- 
ble, tho' not an equitable Conſideration, 
But where the Bill charges Notice before 


Notice of an In- the-Defendant took his Conveyance, and 


cumbrance an 
Time before t 
Conveyance exe- 


euted ſhall bind. 


the Defendant, by way of Anſwer, de- 
nies the Notice at the Time of his Pur- 
chaſe, or Contract, and pleads he is a 
Purchaſer, Sc. This Plea is nought, be- 
ing founded upon the Anſwer, which 
denies only Notice at the Time of the 
Purchaſe, which may be underſtood of 
the Contract}, and not of the Execution 


| 

a 

h 
e 
* 
n 
of 
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of the Conveyances. Mich. 1 Car. 2. 
Between Moore and Maybew. 1 Cb. Ca. 
34. Hard. 510. | | 


The Plaintiffs being Mortgagees, the Defendant pleats 


Bill was to diſcover Settlements, and **|ments 


| j p e after Mar» 
what Eſtate the Mortgagor had in him, — in purſu- 
to this Bill, the Defendants pleaded two gement me 


ſeveral Settlements, whereby the Mart- before, and does 
gagor was only Tenant for Life; but dhe accom 


the Plea was over-ruled, becauſe the De- 


tendants did not offer, by way of Anſwer, Es 
to admit the Tenant for Life to be 
dead, that ſo the Plaintiff might try the 
validity of theſe Settlements at Law; 
for if they ſhould expect, till the Tenant 
for Life was dead, their Witnefles that 
could proye the Fraud, might be like- 
wiſe dead : Beſides, the Defendants 
pleaded thoſe Settlements to be made 
after Marriage, in purſuance of Promiſ- 
ſes, and Agreements, made before Mar- 
riage, and did not ſet forth what thoſe 
Promiſes, ot Agreements, were. Hill. 
1682. Lord Keeper & al. verſus Wild, 
and al. 1 Fern. 139. 


A Plea of a Purchaſer, for a valuable Plea &f « Pur- 
Conſideration, over-ruled, becauſe the —— up 
Defendant did not alledge Seizin and mutt alledge 
Poſſeſſion in the Perſon, from whom he fen _ 
bought. Tr in. 1684. Between Treva- Vendor. 
nion and Moſſe. 1 Vern, 246. 


K 2 The 
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The Defendant The Bill was to be relieved touching 
— — 8 certain Lands, which the Plaintiff 
3 claimed Title to, as Heir on the Part 
ſay be was Heir Of his Father; the Defendant pleaded, 
of the whole. that the Mother was the Purchaſer of 
Plea over-ruled, thoſe Lands, and that the Defendant was 
Heir on the Part of the Mother; but 
it being not pleaded, that the Defendant 
was Heir of the whole Blood to the Mo- 
ther, (and in Fact he was only the half 
Blood to the Mother) for that Reaſon, 
the Plea was over- ruled. Hill. 1686. 


Between Aadiſon and Hindmarſh. 1 Vern. 
442. 


In aPlezofa The Defendant pleads, that the Plain- 
former Suit tiff brought a former Suit for the ſame 
Hane latter net Matters, which Suit is ſtill depending, 
neceſſary to aver for aught he knows to the Contrary; for 
that ſuch Suit is + . . . 
depending, the Plaintiff, it was inſiſted, that this 
Plea was not good, becauſe he does not 
Poſitively aver, that the former Suit is 
ſtill depending; and no Iſſue can be 
taken, upon his Knowledge to the con- 
trary. But the Maſter of the Rolls al- 
lowed the Plea, becauſe the Defendant 
ought not to have ſet it down to be ar- 
gued-; for by that he admits that the 
former Suit, for the ſame Matter, 1s de- 
pending, but the Plea ought to have 
been referred to a Maſter, to examine 
whether there was a former Suit depend- 
ing for the ſame Matter, or not; and 
ſaid, there needs no poſitive Aver- 
ment that the former Suit is ſtill de- 


pending, 
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pending, for that is. examinable by the 

Maſter, and the Defendant never ſwears And it may be 
a Plea of a former Suit depending, but mm.. 
it is always put in without Oath. 1 Fern. 

332. Vide Hard. 160. where a Plea © © 

was held nought, for want of an Aver- . 


ment in the Concluſion. 


A Plea was held ill, becauſe it went Pu mut + 
as to any Fraud, ſuggeſted, Sc. and e Oe 
alſo, becauſe it did not aver, that the to be 2 
Accounts which were pleaded, were 
juſt and true Accounts. Mich. 1727. 


between Haſtings and Draper. Bac. Eg. 
Ca. 39. 


On Suggeſtion of a groſs Fraud, the Plea of De- 
Court will, upon an original Bill, over- n Sggellas 
rule a Plea.of a Decree, and a Report « Fraud. 
made thereon, and confirmed, if the 

Suggeſtion of Fraud be not denied 


by the Defendant's Anſwer. 2 Williams 
73. 


Where a Defendant inſiſts upon the Defendant to 


Ter K. have the Benefi 
Benefit of the Statute of Limitatians, by c the Statute 


way of Anſwer, he ſhall at the Hearing, Limitations at 


have the like Benefit, as if he had plead- inte nin 
ed it. Didem 145. 1 


To plead to ſuch Parts of the Bill as Jo plead to fuch 
are not anſwered, is a bad Form of 1 et n 
Pleading, becauſe it puts the Court to Wered, is bad. 
the Trouble of ſeeing what is not an- 
ſwered, and deprives the Plaintiff of the 


| K 3 Benefit 
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Benefit of taking Exceptions to the An- 
ſwer. Moſelty's Reports, 40. Curs. Cane, 
| W 


All Plex tobe But all theſe Pleas are to be put in be- 
4 — and if fore Anſwer, becauſe they are Reaſons 
Pass, hu Pla Why the Defendant ſhould not anſwer ; 
waived. © and therefore, if the Defendant anſwers 
1 any Thing, to which he* pleads, he over- 
rules his Plea ; for the Plea is, why he 
ſhould not anſwer and conteſt; fo that 
if he anſwers, his Plea is waived ; but he 
may anſwer any Thing which is not 
charged in the Bill, in Aid of his Plea, 
and he. may alſo deny Notice though 
charged in the Bill, which he alſo denies 
in his Plea, becauſe that is not putting 
any Thing in Iſſue, which he would co- 
ver by hisPlea from beihg put in Iſſue; 
but it is adding by way of Anſwer, that 
which will ſupport his Plea, and not an 
Anſwer to a Charge in the Bill, which by 
his Plea he would cover; and though 
Notice be charged in the Bill, and the 
Defendant anſwers thereto, yet, being 
Fraud, it cannot be covered by the: 
Plea, and therefore may be anſwered 
unto, | 


as f © Though this be regularly true, yet 
Beurer i there is one Plea, and a Demurrer, 


want of Parties, which rnay be offered at the Hearing, 
Ahe Heaton, as an Outlawry ; where the Thing in 
1 Conteſt, Is veſted in the King by the 

RRR Outlawry, 
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Outlawry, and a Demurrer for want of 


ug Parties; for, the firſt ſhews the 
Rig t of the Thing to be in another, and 
therefore, the Court would do Injuſtice, 
ſhould they proceed ; and by'the ſecond, 
it appears that there can be no Decree, 


all the Parties, who have an Intereſt in the 


Demand, not being preſery. 


Upon this Demurrer at the Fearing, 
for want of Parties, if it be allowed, 
the Court will order the Cauſe to ftand 
pver, with Liberty for the Plaintiff to 
amend his Bill, and that the Plaintiff 
ſhall pay the Coſts of the Day; and 
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Upon Demyrrer 
at the Hearing 
for want of Par- 
ties, how the 
Plaintift is to 
bring the Cauſe 
on again, and 


the Colts tg be 


when he hath amended his Bill, and 


that the Party who was added, hath 
anſwered, and that the Plaintiff hath 

aid the Coſts of the Day, and hath 
33 upon the Amendment as to 
the other Defendants, (as is uſual on a- 
mending Bills) his Attorney may then, 
without producing the laſt Order, move 
of courſe, for Liberty to ſet down the 
Cauſe to be heard on Bill and Anſwer, 
as to the new- added Defendants, and to 
be further heard as to the former Defen- 
dants, and the Court will make an Order 
for that Purpoſe, and the Plaintiff is to 
ſerve this Order on the former Parties, 
four Days before the Day appointed for 
the Hearing, excluſive of the Day of 
Service, and is to ſerve the added Par- 


ties with Subpens E hear Judgment, and 


4 may 
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The like on the 
Plea of Out- 
lawry. 


The Coſts in 
either Caſe. 


On Want of pro- 


per Parties, the , 


Bill may be diſ- 
miſſed without 

Prejudice, and 
ſome Times the 
Court gives the 
Plaintiff Leave 
to amend. 


Plea in Bar, 
ſometimes order- 
ed to ſtand for 
an Anſwer. 


Fraud to he de- 
nied by Anſwer, 
and not by Plea, 


If Plaintiff re- 
plies to Defen- 
dant's Plea, he 
admits it to be 
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may then proceed to Hearing as uſual. 


Sed Quer. See Moſeley's Reports, 226, 
where it ſeems as if the former Defen- 
dants, muſt be again ſerved with Sub- 
pæna to hear Judgment. See Title 
Hearing. 


The Plaintif x may likewiſe ſet down 
his Cauſe to be further heard, after he 
hath reverſed the Outlawry, and paid 
the Coſts of the Day; and in either of 
theſe Caſes, the Coſts to be paid by the 
Plaintiff, is the ſame, as for not appear- 
ing on the Hearing. See Title Diſmiſs. 


Where a Bill wants proper Parties, it 
is in the Power of the Court, to diſmiſs 
the Bill without Prejudice, or to give 


Leave to amend paying Coſts. 1 Peer 


Williams, * 


A Plea in Bar, as it goes to the Me- 
rits, and often cauſes a perpetual Diſ- 
miſſion of the Bill, the Court will ſome- 
times order it to ſtand for an Anſwer. 


Bac. Eg. Ca. 37. 


And note, that if there be any Fraud 
alledged in the Bill, it muſt be denied by 
way of Anſwer, and not by way of Plea. 
1 Vern. 185, 


If the Plaintiff replies to the Deſen- 
dant's Plea, he thereby admits the Plea 


to be good, if it be true, and the Va- 
lidity 
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lidity of the Plea, can never after be get, and the 
brought into Queſtion, but only the then only in 
Truth of it, as the Defendant proves it, Qt 

or the Plaintiff difproves it; and if it 

ſhould not be ſo, no Plaintiff would ever 

ſet down any Plea to be argued, but 

would reply, and put the Defendant to 

the Charge of examining, and then con- 

teſt the Validity of the Plea at the Hear- 

ing; and beſides, the Defendant would 

be prevented from making ſuch other 
Defence, as he might, by relying on his 

Plea. -Preced. in Cha. 58, 


If the Defendant -obtains an Order A Defendant 
for Time to anſwer, he may put in a 2 
Plea to the Bill, if the Order is not to den to anſwer 
anſwer only. 1 Ch. Ca. 279. 2 Ch. 

Ca. 208. Maſeley's Reports, 207. 1 Vern. 
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A ſecond Pleas, for want of Parties, is A fecond Plea 
not good ; for at Law, if the Defen- i _ 
dant pleads want of Parties, he muſt ' 
give the Plaintiff a good Writ; but ſuch 
a Plea cannot be ſuppreſſed on a Motion, — 


but muſt be ſet down to be argued. Motion. 
Maſeley's Rep. 207. | 


By the 41ſt general Rule, pars, all RULE 43. 
Pleas, except Matter of Record, are to - = Op 
be ſworn to, except in the King's Attor- 
ney's Caſe, who anſwereth a Bill againſt 
the King; or a Corporation, who are ſued Erceptionsto 
in the Name of their Corporation, 'and + 

| anſwer 


* = 


No dilatery Pla And by 6 Ann. ch. 10 pars no di- 


wut be upon or enrolled, if this be pleaded, it muſt 


138 Anſwer, Plea Ke, 
anſwer without Oath, under the Seal of 
their Corporation. 


bat ape Gach, latory Plea ſhall be received in any 
pr probable Mat: Court of Record, unleſs the Party offer. 
jr hems ing ſuch Plea do, by Affidavit, prove 
pi e Truth thereof, or ſhew ſome proba- 

le Matter to the Court, to induce them 

to believe, that the Fact of ſuch dilatory 


Plea i is true. 


How a Defen- Fr is ſufficient for a Defendant, in a 
oe — —5 Plea, to ſay, he does not know, or be- 
N lieve, as to the Fact, ar Deed, of which 

_—_ a Diſcovery is ſought by the Bill. Ayl, 


48. 1 Har. Cha. Praft: 3d Edit. 387. 


Diſmiffon nt Tf a Cauſe has been form ic: 
ib fleaded. u miſſed, and the Diſmiſſion not ſigned, 


Path be on Oath, for until the Inrollment, it is 
not recorded. Did. 


Decree inrolled A Decree, whether inrolled, or not 
— inrolled, is pleadable. 1 Vern. 310, 


Parties and Pri» Parties and Privies ought to ſhew the 
the erin original Deed, for every Deed ought to 

ove itfelf, and be proved by others; 
But Strangers bur Strangers to the Deed, and who do 
may plead it nothing in Right of the Grantee, as 
It. 5 Bailiff, or Servant, may plead the Patent 


or Deed, without ſhewing it. Treatiſe of 
Equity, 124. 
The 
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The Statute of Limitations, was plead- Statuteof Li- 
to a Bill of Diſcovery, but it was over⸗- 
ruled. Bunb. Rep. 6 


A Plea to the Diſcovery and Relief in P gp 
a Bill, when the Bill prayed only a Dif- errut. 
covery, was over-ruled. A/p:ll againſt 1 
Dauſon, Hillary Term, 1720. Bunb. 
Je. | Els 


In the Caſe of Marſton againſt Clay- Statute of Li- 
pole, Bunb. Rep. 213. a Plea of | the rm 
Statute of Limitations to a Bill for Tithes Bill for Tiibes. 
was over-ruled, per totam Curiam; for 
the Defendant, as to the Tithes, is in the 
Nature of a Receiver, or Bailiff, for the 
Plaintiff; in which Caſe, the Statute of 
Limitations does not operate, 


2 


2 —i 
© * 


Some Rules aud ſpecial Caſes, relating to 
Anſwers, Pleas, and Demurrers. 


'F HE Party who intends to plead or A Defendant 
demur, muſt firſt take Care that phadag er de- 

he is not guilty of Dilatories, for if he murring,is notte 

ſtands out Proceſs of Contempt, to a ln. 

Commiſſion of Rebellion, he cannot 

then plead in Bar to the Bill, and his 

— ſhall be diſmiſſed upon that Sug- 

Leltion. . N 


Whenever 
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4 Whenever a Defendant hath prayed 

Benefit of plead- a Dedimus, or further Time to anſwer, 

mürring. it is not reaſonable he ſhould put in 
any Plea to the Juriſdiction of the Court, 
or in Diſability of the Perſon; for by 
praying Time, or a Dedimus, he hath ſub- 
mitted to the Juriſdiction, and acknow- 
ledged the Court to make Enquiry into 
the Matters contained in the Bill, and 
allowed the Plaintiff a proper Perſon 
to call him to an Account for the Griev- 
ance he complains of in his Bill, and to 
be anſwered as to the Facts he there 
charges; ſo that if the Defendant will 
either plead to the Juriſdiction, or in- 
diſability of the Perſon, he muſt do it 
before he prays Time to Anſwer, or a 
Dedimus. 


* By the 41ſt general Rule, no Demur- 

* rer to the whole Bill, nor any Plea to 

the Juriſdiction of the Court, or Diſa- 

bility of the Perſon, ſhall be received by 

Dedimus ; nor any Plea or Demurrer at 

all admitted where the Defendant ſtands 

in contempt to a Commiſſion of Re- 

bellion, without the ſpecial Order of 

the Court; and all Pleas, except Matter 

of Record, are to be (worn, except in 

the King's Attorney's Caſe, who anſwer- 

eth a Bill againſt the King, or a Cor- 

poration, who are ſued in the Name of 

* their Corporation, and Anſwer, without 

1 | Oath, under the Seal of their Corpora- 
'F tion. | 

71 | Where- 
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Wherever a Defendant ſhall pray „h 3h. 
Time to Anſwer, he ſhall not demur ibm. 
alone, but ſhall return an Anſwer with 
the Demurrer. See 2 Williams, 464, 
where it is determined, that a defen- 
dant may plead (though he cannot 
demur), after Time given him to 
anſwer ; for that a Plea is an Anſwer 
upon Oath. See Bunb. Rep. 74. where 
it is ſaid, the Defendant may plead and 


anſwer. 


When the Defendant hath loft the When a De- 
Benefit of Pleading and Demurring, — — 
he can never in his Anſwer, inſiſt on 8 
any Dilatory; for a Court of Equity 8 — 
ſhould .diſcountenance Delays in Suits, ins and demur- 
as much as poſlible ; but wherever te 
Plea goes to the Right, there he may 
have the ſame Advantage by it, by An- 
ſwer, as if he had pleaded. 


As to Pleas in Bar, called perem As 
tory Exceptions, which Bar will exchade — Ellen 
the Action for ever, as a Plea of a Releaſe; e , 
an Accounted ſtated ; or of a Purchaſe . cant is in Con- 
for a valuable Conſideration, without No- Pur it is 
tice, (but Notice muſt be denied) and Pleas in Bar. 
ſuch like as aforeſaid ; the Court ſeldom 
deprive the Party of the Benefit of them, 
though he ſhould run into Contempt ; 
for theſe being all juſt and equitable 
Bars, it would be hard to preclude-the 
Plaintiff of the Advantage of them, up- ; 4 


on Account, perhaps, of ſome Neglect 
in 


rers and Excep- 
tions to Reports, 
to be ſet down in 
four Days after 
fling, or to be 
over-ruled and 
Aiſcharged. 
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in his Attorney, or Agent; wherefore; 
the Court, in thoſe Caſes, will give the 
Defendant leave to inſiſt on them, by 
way of Anſwer : But in Caſe of Pleas 
in Abatement, which are but dilatory; 
and temporary Bars, the Court do not 
uſually admit them to be received, if 
the Defendant runs into Contempt. 


By the 42d general Rule, in the Con- 
eluſion of every Plea, (not containing 
Matter of Record, or refetring there- 
unto) there muſt be an Averment, and as 
well Pleas, as Demurrers, are to expreſs 
the ſeveral Cauſes of ſuch Plea, or De- 
murrer, and to demand the Judgment 
of the Court. 


By. the 43d general Rule, all Pleas, 
Demurrers, and Exceptions to Reports 
be ſet down, to be argued by the At- 
torney concerned, within four Days after 
filing thereof, on ſuch Day as the Officer 
ſhall appoint, or in Default of procuring 
the ſame to be ſet down and argued ; 
the ſame is to be diſallowed by an Or- 
der to be taken out of coutſe*, without 
Motion, and the Plaintiff may then take 
out Proceſs to enforce che Defendant 
to make an Anſwer, and to pay forty 
Shillings Coſt. And in caſe, upon hear- 
ing any ſuch Plea, or * 

me 


* It is now practiſed to move the Court to diſ- 
charge or over-rule the Demurrer, Plea, or Excep- 
tions, upon a Certificate from the Officer, of their 
not being ſet down to be Argued. 


] 
c 
( 
I 
d 


reer 


Ir 
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ſame be over-ruled, the Defendant is to 
y forty Shillings Coſts ; but if allowed, 
he is to have forty Shillings Coſt. . And 
where one Demurrer is allowed, a ſecond 
2 may be put in, for a ſecond 
Caule; | 


And note, the Defendant's Attorney Neice of filing 
is to give Notice to the Attorney for the murrer to be 
Plaintiff, of the Filing of ſuch Plea, or Ser tothe 
Demurrer, as in the Caſe of Exceptions a 

to Ahtwers, for the Reaſons mentioned 

under Title Exceptions. 


If a Demurrer to the whole Bill be Nn dnia, if 
allowed, the Bill is thereby totally Sale be allow 
diſmiſſed, and the Plaintiff muſt pay «- 
taxed Coſts ; ſo of a Plea, unleſs the 
Plaintiff has Liberty to reply, and oblige 
the Deferidant 'to prove his Plea, for 
Allowance thereof, is no more than ad- 
judging it to be a good Bar. 


If the Plaintiff allows the Plea, or The Cott is bur 
Demurrer, within the four Days, with- i Plane 
out putting the Party to ce, the allows the Plea 
Coſt is but twenty Shillings, and the bib b. b 
Plaintiff's Attorney may then move to Day. 
diſmiſs the Plaintiff's Bill. 


When a Plea, or Demurrer, is entered The Order for 
to be argued, the Order ought to be Pl © Banur 
ſerved, on the adverſe Party, Tow Daya * deferred. 
before the Day appointed for Hearing. 


All 
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144 


— b, All Demurrers and Pleas are to be 
cb by Coun- ſigned by Counſel, and Demurrers may 
— be filed without Oath. | 

without Oath. | | 
Pleas often or. The Benefit of a Demurrer is never 
Gere @ ſane ſaved to the Hearing, but a Plea is often 
but not Demue. Ordered to ſtand over as proper to be 
rers. determined at the Hearing. M-/eley's 


Rep. 228. See 1 Vern. 282, Cont. 


Bill diſmiſſed on If Plaintiff, upon a Demurrer put in, 
Ber tas uni. pay the common Coſts, and diſmiſſes 
if Colts tobe his own Bill, this is no Bar to a new Bill. 
j 1 Ch. Ca. 208. or he may amend his 
Bill; but if the Demurrer be ſer down 
to be. argued, he muſt pay the Coſts of 


the Demurrer. Maſeley s Rep. 301. 


Demurrer If after a Defendant hath filed a De- 
B after the  Murrer to the Plantiff's Bill, he ſhall, at 
murrer filed, the Bar, aſſign another Cauſe of Demur- 
Cutts to be paid. rer, he ſhall pay Coſts for aſſigning the 

ſame ; and if both be over-ruled, he 

muſt pay double Coſt : But note, if the 
. Detendant puts in a Plea, without a De- 
the-Bar, after murrer, he cannot afterwards demur 


Plea. at the Bar. 


Defendant by It is a Rule in Equity, that the Anſwer 

anſwering 10  gyer-rules the Plea, where the Defendant 

the ſame Matter 4 X 17 

to which be anſwers to the ſame Thing, he inſiſts 

pleads, over- upon by his Plea, for he ought not to 

rules tne Plea, 7 R . 
anſwer it. Earl of Clanrickard againſt 


Buck, 1717. 1 Har. Ch. Pr. zd Edit 
387. F 


euer, Plea, &e. 517 


A Plea of. .Outlawry | if it be in any Suit Ple — Out: 


for that Duty touching which Relief is gui ge the Bo- 


ſought, is inſufficient, and Plaintiff may A tac ; 4 


take out Proceſs 70 inforce a better An- ww ſought . 


ſer, Didem 388. 1 n 3 : 


parol en is 1s dſt ed b y unn Agree 
wall Defendant Les BY an- by Wridag and 
5 be plead the Sd of Frauds, Defendant may 


I 7 or other Mater be be lead. Pls gb 
and th ao Pes is A - 
of it, no of ther Plea ſhall be alder . = 
1775 eaded, "but th Wee. muſt an- 4 1 
Rer. Biden, 388 n 


But if, . the Defendant's ds But if over- 


N oe 


g 


Ne eglect efault in hot attending, his das, J, cht 
Pex or en, the Court on! orion — rp 
n Time, will order 1 it to be recargued, Payrens of * 


the Defendant als e he Coffs of £ 6 
96 m—_ 


„Wben a Matter js paged that is Though Plan, i 
not of , Record, and | 
fires to, have the Opinion of the Court, * Pepoftions 
Whether allowing the Matter to be true, 

it be a ſufficient Bar to the Suit, it muſt 


E * taintiff de- may be proved 


be argued; and in this Caſe, if the 
Court be of Opinion with the Plea, 
the Plaintiff is to take Iſſue, whereupon, 
the Defendant muſt make Proof of the 
Truth of his Plea by Depoſitions, &c. 
*as in caſe of Anſwer. Jbidem. 

Vor. I. L Huſ- 


plead the ſtatute | 
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Huſband cannot Huſband alone cannot demur for his 
wy Wife. Biuem, 396. | 
Demurrer to2 Where a Demurrer to a Bill of Re- 
eview . . . 2 X 

if diſallowed, VIEW is allowed, it may be inrolled ; 
wn? pp bg but if diſallowed, it ſhall not be inrolled, 
vent its being to prevent the Demurrer being re- 
re-argue. argued. 2 Vern. 120, 


Attacheilent for The Defendant made Oath that he 
ſwer, where De- could not anſwer without Sight of Evi- 
noe” dences in the Country, and having 
Time to au- Time given him to put in his Anſwer, 
iwer, and. Aa Demurret was put in, yet an Attach- 
ment went for warit 'of an Anſwer 

againſt him. Cary's Rep. 1 10. 


A Plea and De- There ſhall not be a Plea and De- 
pat in tu che Bai murrer at the ſame Time to the Bill, 
at the ſame on the ſame Point of the Bill; becauſe, 
ame Point of if the Demurrer be over-riiled, the De- 
the Bill, fendarit muſt anſwer, and cannot have 
the Benefit of his Plea ; for the Court, 

upon over-ruling of the Demurrer, does 

of courſe rule that the Defendant ſhould 

conteſt and anſwer ; but if a Demurrer 

only be put in, and the Demurrer be 

allowed, and the Plaintiff thereupon 

amends his Bill, ſuch amended Bill, is 

a new one, and then the Defendant 

may plead, de novo. 
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lt a Plaintiff replies to a Plea before it If a Plaintiff 
eomes on to be argued, this is as full an ft 2, ff Ft 


Admiſſion of the as if it had been Admifſonof the 
argued and allowed; for the Plea, by — 
this Replication, is allowed to be good, lowed. * 

only the Defendant. is put to the Proof 
thereof, and ſo he may be, when it is 

argued and allowed; but if he proves 


his Plea, the Bill muſt * Ane at the 
Hearing. 1 857110 5 Sf 2 


By the yah nd Rule, if all the - „ RULE 44 
Cauſes of Demurrer expreſſed, be dil- IN — * 
allowed, and yet the Demurrer ſhall be nt expreſſed, 
allowed for ſome other Cauſe, not ex- gai pay Cat, 


preſſed in the Demurrer; in that Caſe, 
1 Plaintiff ſhall nevertheleſs pay Coſts: 


But in the Gifs of Durdant againſt Another Cui 
Redman, 1 Fern. 58. it was held that a 
where a Defendant has demurred, he at the Bar, but 
may aſſign another Cauſe. of Demurrer Besant fa, 
at the Bar, paying Coſts; and if ſuch pleaded. 
Cauſe of Demurrer is over-ruled, he 
ought to pay double Coſts; but where a 
Defendant hay pleaded, and there is no 
Demurrer in Court, he cannot demur at 
the Bar, though he would pay Caſts, 

See Bunb. Rep. 141. 4 


If a Demurrer j is brought for a Slip or Demurrer for a | 
Miſtake in the Bill, and that the Plain- Sy,” — | 
tiff allows the ſame in the four Days, Plaimif allows 


and pays 20s. Coſts as aforeſaid, the fe Pemurrer, 


he may amend 


L 2 Plaintiff's bis Bill, 
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Plea or Demur- 


rer allowed or 


Anſiver, Plea, &c. 
Plaintiff's Attorney, may then, upon 
Motion of courſe, obtain an Order for 


1. to amend his Bill. See 2 Will, 


Where aPlea or Dil is put into 
the Bill, and the Plea allowed or proved, 


proved, Bill to 
3 the Demurrer allowed, the Bill is to 


without Anſwer, 


noColt to be paid, Caſe 


though Demur- 
rer be allowed. 


A Defendant 
not obliged to 
anſwer Matters 


that may _ by t 


nate him, or ſub- 
je& him to Pe- 
| mole, 


be diſmiſſed with Coſts, 


But if a Demurrer comes in by Com- 
miſſion without any Anſwer, in ſuch 
the Defendant ſhall have no Coſt, 
although the Demurrer be allowed, 1 
Fern. _ | 


In che Caſe of Lord  Hiioth againſt 
Lady-Howth in Chancery, a Bill was filed 
e Plaintiff, againſt, the Defendant, 
his Mother and Guardian, and Execu- 
trix of his Father, for an Account of the 
Plaintiff's real Eſtate, during his Mino- 
rity, and for the perſonal Fortune of His 
Father, and charging, that Defendant 
had, -finee his Father's Death; intermar- 
ried with one Nicholas Weldon, Eſq; and 
praying 4 Diſcovery thereof. 


The fad Nicholas Weldon being a Pa: 
piſt, the Defendant, Lady Hototh, plead- 
ed the Statute 9 Will. 3. which Plea be- 
ing argued, although the Plaintiff, by 
his Bill, claimed a Matter to which he 
had a Right, quite independant of the 
Statute, and therefore inſiſted he - cl 

1gnt 
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Right to her Anſwer, as to her Mar- 
riage, as otherwiſe he could have no 
Certainty, though he ſhould obtain a 
Decree againſt her ; and that her having 
tranſgreſſed the Laws by marrying a 
Papiſt, ſhould not put her in a better 
Condition than if ſhe had; net, and to 
the Prejudice of another, who. did not 
claim any Right upon that Statute ; yet 
after a moſt ſolemn Debate of the Mat- 
ter, Lord Chancellor, as there was no 
Precedent a where a Perſon was 
compelled to anſwer any Matter that 
might ſubject him to Penalties, allowed N 
the Plea, but at the ſame Time declar- 
ed, that he could wiſh the Senſe of 
another Place was taken, on the Deter- 
mination he had made. See the Order on 
arguing the Plea in this Cauſe, Trinity 
Term 1752; and alſo, the Order made 
on arguing Exceptions to the Maſter s Report 
of a ſbort Anſwer in the ſaid Cauſe, ihe 
11% of March, 1755, 


Though there be an Anſwer to the Kan, — 


original Bill, yet if it be afterwards aal nu, yer a 


amended, there may be a Demurrer to Pemurrer may 
be to the A- 


the amended Part. Bunbury's Reports, meadment. 
120, 


15 +. 


Q — * 69 


= © Q- 


ö 


— — 


— —— 


„ — 


Of OS over, after the Plea or De: 
murrer is ad) udged or diſpoſed of. 


RULE. Y the latter Part of the 24th gene- 
—_— ral Rule, no Exceptions ſhall be 


which the De- taken to an Anſwer, where the Defen- 
ay qe dant in the ſame Anſwer, pleads pr de- 
loch Plea or De- Murs, until ſuch Plea or Demurrer be 
jodged, mY” firſt «Judged; and after ſuch Adjudica- 

tion, the Plaintiff ſhall have the uſua] 


Time for taking Exceptions. 


The Conſtruction of this Part of the 
Rule is to be conſidered i in two Caſes. 


Plea or Dewar: Firſt, Where the Demurrer or Plea is 

Defendant io to Part of the Bill, and that ſuch De- 

anſwer over. murrer or Plea is over-ruled, the Defen- 
dant is to anſwer over to "ach Part of 
the Bill, ſo demurred or pleaded to; for 
the over-ruling of ſuch Plea or Demur- 
rer, is adjudging by the Court, that the 
Defendant ſhall anſwer ſuch Part fo in- 
tended to be covered. 


But not un But obſerve, that though the Demur- 
nhl ne rer or Plea be over-ruled, and the De- 
Anſwer, fendant is to anſwer over, yet not until 

the Plaintiff hath filed Exceptions to the 


Anſwer. 


The 


Auſiver, Plea, Kc, 


+4 ö 


The latter Part of the 24th general Explanationof 


Rule does not directly ſay, that after 


the latter Part 


Adjudication, the Plaintiff ſhall except, neral 


before the Defendant ſhall be held to 
anſwer over. t | 


But in ſuch latter Part of the 24th Tiidem, 


Rule, it is expreſly ſaid, that Excepti- 
ons ſhall not taken ta the Anſwer, 
until the Plea or Demurrer be firſt ad- 
judged. Now, this muſt be, in caſe the 
Plaintiff apprehends the other Parts of 
the Anſwer, not intended to be covered 
by the Demurrer or Plea, to be ſhort, 
which therefore I take to be the Reaſon ; 
Firſt, that the Exceptions ſhall not be ta- 
ken until after Adjudication; becauſe, that 


if, before Adjudication, Exceptions were 


taken, and the Defendant to anſwer 
over to ſuch Exceptions ; then if the Ad- 
judication ſhould go againſt the Defen- 
dant, he muſt a anſwer over to the 
Point demurred to. Secondly, that af- 
ter Adjudication, the Defendant is not 
held to anſwer over to the Point demur- 
red to, until the Plaintiff file his Excep- 
tions; becauſe otherwiſe, the Deſen- 
dant might be alſo made unneceſſarily 
to anſwer over twice. Thus, if the De- 
fendant, of courſe, were to anſwer over 
to the Point demurred to, and even an- 
ſwered it full, then the Plaintiff might 
file Exceptions to ſuch other Parts of the 
Anſwer, as were really ſhort; whereas, 
if the Plaintiff after the Adjudication, 
takes Exceptions, there the Defendant, 


L 4 may 


" * 


vt 
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After Plea or 
Demurrer al- 
lowed, Plaintiff 
may except to 
the Anſwer, 


Time for ex- 
cepting after 
Adjudication of 
the Plea or De- 
murrer againſt 


the Defendant, 


Exceptions to 
—— af 
ter the Plea or 
Demurrer is 
allowed. 


Anſwer to Part, 


and Plea to all 
other Matters 
not anſwered 
to, if the 
Plaiatiff may 
xcept to the 
alwer, 


Ata, Phe, cke. 


4 
l — 


0 may at tohee, 3 anſwer ons to oall the Points 
Excepind to. 


Secondly, Where "5 Demurrer or 
Plea is allowed, yet this ſhall not cover 
any other Part of the Anſwer, which is 
ſhort z,, but after ſuch Allowance, the 
Plaintiff may, take Exceptions to any 
other Parts of the Anſwer, not covered 
by the Plea or Demurrer, 


In the £ firſt Caſe, the Plaintiff has the 
ſame Time from Adjudication to file Ex- 

ceptions, as in caſe of an Anſwer, where 
there: is no Demurrer or Plea ; if he 
comes within that Time, Exceptions are 
to be filed of courſe, if not, Plaintiff's 
Counſel muſt move for Leave to file 
them. 


In the ſecond Caſe, Plaintiff 's Coun- 
ſel muſt apply to the Court, for Liberty 
to take Exceptions to the Anſwer, as ta 
it's being ſhort to the Points not pleaded 
or demurred to; for without a ſpecial Or- 
der, they cannot be received, though 
offered the Day after the Plea or De- 
murrer is allowed ; but this is generally 
made. a Part of the Order, on allowing 
the Plea, and that is the regular Way. 


In the Caſe of Darnell” againſt Reyuey, 

1 Vern. 344. it is held, that where the 

Defendant anſwers to Part, and pleads to 
all aber Matters not anſwered unto, th 
Plainti 


Plaintiff cannot put in Exceptions to the 
Anſwer, until he has firſt argued the 
Plea, or obtained an Order that the Plea 
ſhall ſtand for an Anſwer, with Liberty 


to except to the Matters not pleated 


0. 


And in the Caſe of Chates and Turner, 
Bunb. Rep. 123. per Curiam, where a 
Plea. or Demurrer is over- ruled upon 
Hearing, and the Defendant anſwers, 
alſo (even by only denying Combina- 
tion) the Defendant is not obliged to 
put in a further Anſwer, until the Plain- 
tiff has put in Exceptions for that Pur- 
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When a further 
Anſwer is re- 
quired before 

Exceptions put 
in, and when 


not. 


poſe ; but if the Demurrer is to the 


whole Bill, and over-ruled, the Defen- 
dant muſt anſwer according to the Rules 


of the Court, without Excep 


= 


by the Plaintiff. 


—_——— 


tions put in 


Of anſwering, 


: 


fame Bill. 


pleading, and demurring to 
| | 


HERE may be a Plea to one 

Part of the Plaintiff's Bill, a De- 
murrer to another Part, and an Anſwer 
to the Reſidue. But you cannot demur 
and plead at the ſame Time, to the Bill, 
on the ſame Point of the Bill; becauſe, 
if the Demurrer be over-ruled, the De- 
fendant muſt anſwer, and cannot have 
the Benefit of his Plea; for the Court 


upon 


Demurrer, Plea, 
and Anſwer to 
the ſame Bill. 
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pon over-ruling the Demurrer, does of 
courſe rule that the Defendant ſhould 
conteſt and anſwer; but if a Demur- 
rer only be put in, and the Demur- 
rer be allowed, and the Plaintiff there- 
upon amends his Bill, ſuch amended 
Bill, is a new Bill, and then the Defen- 
dant may plead de novo. 


N cap- The Defendant had pleaded a former 
Profiamationre. Decree in Bar, to the Plaintiff's Bill, 
turned but the Plea was not ſuffered to be open- 
ed; for that it came in after a Procla- 

mation returned, and alſo. came in by a 

Nor can Plea general Commiſſion, which was to take 

| — Com. the Anſwer only, and not plead, anſwer, 
miſſion to take or demur. Between Loyd and Gunter, 


the Anſwer only, 1 Dern. 27 1 See the 41 7 general Rule. 


WhereaPerſm Defendant, as to Part, pleads Penden- 
renn. cy of a former Suit, and then anſwers 
to Part, and denies all the Fraud charg- 

ed on him by the Bill : Plaintiff replies 

generally to the Anſwer, without taking 

Notice of the Plea, and Witneſſes were 

examined on both Sides, and the Cauſe 

heard, and a Trial at Law directed, 

which went againſt the Defendant, who 

petitions for a Rehearing, and on the 
Rehearing, the Defendant inſiſted that 

the Plaintiff had been utterly irregular 

in his Proceedings, for not ſetting down 

the Plea to be argued, and diſpoſed of 

by the Court before he replied ; for the 

Plaintiff himſelf cannot take pon 

him 


- Anſwer, Plea, &c. 


him to over-rule - jt, ' be it what jt 
will, but muſt bring it for Judg- 
ment before the Court, and for' want 
of that, all was irregular, and ought 
to be ſet alide; but the Lord Keep- 
er, and Maſter of the Rolls, were 
both of Opinion, that the Defendant, 
by thoſe Proceedings, had waived his 
Plea, and therefore the Proceedings were 
regular, ſo that the Cauſe went on, and 
the former Decree was affirmed. Mich. 
1701, between Lucas and Holder, Bac. 
Eg. Ca. 41, 


Where a Defendant has demurred, 
he may aſſign another Cauſe of De- 
murrer at the Bar, paying Coſts; and if 
ſuch Cauſe of Demurrer is over-ruled, he 


ought to pay double Coſts : But where a © 


Defendant has pleaded, and there is no 
Demurrer in Court, he cannot demur 
at the Bar, though he would pay Coſts. 


Between Dprdant and Redman, 1 Fern. 
78. 


A Bill was filed to ſet aſide a Will, 
and to ſtay the Probat thereof; the De- 
fendants had an Order to plead, an- 
ſwer, and demur, but not to demur 
alone ; the Defendants, as to Part of the 
Bill, demurred to the Juriſdiction, and 
for Anſwer ſaid, that they did not know, 
that the Plaintiffs were the half Brothers 
and Siſters of the Teſtatrix, and denied 
Combination; the Demurrer was on Mo- 

tion 
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Defendant after 
demurring, may 
aſſign another 
Cauſe of De- 
murrer at the 


en paying 


But cannot de- 
mur at the Bar, 
if there be only 
a Plea, 


Demurrer ſet a- 
fide where the 
Defendants had 
Leave to anſwer, 
lead and demur, 
t not to demur 
alone, and an- 
ſwered only by 
denying Com- 
as — or ſome 
uch trifli 
Matter, OP 
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tion diſcharged, for that the Defendants 
had not complied with the Order, for in 
Effect they had demurred alone, for de- 
nying Combination was nothing; and 
ſaying that they did not know, that the 
Plaintiffs were half Brothers and Siſters, 


was immaterial, and in effect no Anſwer. 
2 Williams, 286. 


Demurrer over- The Defendant having demurred, for 

ane by the that the Plaintiff had made no Title to 
himſelf in the Bill (as in Truth he had 
not) it was inſiſted that the Defendant 
had over-ruled his own Demurrer, by 
having anſwered ovet to ſeveral Parts of 
the Bill; but the Matter of Fact being 
denied, and there being no Books in 
Court, the Matter was adjourned. 1 
Fern. 90. 


Demurrer with- : s Demurrer allowed, but without Coſts, 
SU, becauſe it was a Demurrer, only without 
Defendant ſhall an Anſwer, and came in by Commiſſion. 
have no Colt, ; Di 4 8 s 
though Demur- Id. 282. 


rer allowed. 
Vf the Defendant The Defendant demurred, becauſe 
deurs, becauie the Plaintiff's Bill was brought againſt 
ſeveral diſtin feveral Defendants, for ſeveral diſtinct 
Matters againit Matters; the Demurrer was over-ruled, 
dants, he muſt, Hecauſe the Plaintiff by his own Bill, had 
C Apwer ny charged the Defendants with Combina - 


charged by tion, Which the Defendant had not de- 
ive Bill. ned by Anſwer. bid. 416. 


But if he an- But if by Anſwer, the Defendant doth 


— more than barely deny Combination and 
Confederacy, 


Anſwer, Plea, &c. 1 57 


Confederacy, he over- rules his Demurrer, Se 


on, he over- 


Dern. 463. * — 


Where there are Matters alledged in Pireftions for 
the Bill, to which the Bar of the Plea or pleading, or s- 
Demurrer reaches not, or ſome Cireum- — pleads 
ſtances relating ts the Matter in Bar, ing, at the ſame 
that requires a particular Anſwer, as Fine. 
Fraud, &c. the Defendant muſt an: 
ſwer upon Oath as to thoſe, and then fo 
much as goes in Bar, is relied on by 
Plea of Dethutrer; and this is intitled, 
The Pha and Anſwer of the Defendant, 
or the Anſwer and Demurrer of the De- 
fendant ; or, the Anſwer, Plea, and 
Demurrer of tbe Defendant, as the Caſe 
Wills ih ph | + IN *1: +441 TAE 


In the Caſe of the Corporation of Scar- Leave given te 
borough àguinſt Jack/on,.. Bunh. Rep. 25 l. Cong in 
although the Defendant: was in Com, plead, anſwer, 
tempt, yet the Court gave him Leave to 
plead, agſwer, and demut; and the 
ſame Day it was declared per Cur tam, 
that for the future, here the Deferidant, „ b nun n. 
being in Contempt, prays Time to an; ter his Appear- 
ſwer ; if it is granted, he Thall enter his er. 
Appeartiice with the Regiſter, as upon a * 
Contempt. Ibid, 2g1. ad 10 


” . „ ” vs 
P 


. 1 , 
+ - 'F 2 , . ut 


Appeals, 


| 
| 
| 
| 
| 
| 
| 
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Appes ls. 


Appeal to the Tit; ate tivo Ways of reverſing 


Houſe of Lords 
— Decrees of this Court ; the one by 


4 apoE Bills of Reyiey, in the ſarhe Court, here- 
attet treated of; the other by. # Appeals 

to the Houſe of Lords of Great-Britain : ; 

And though, When the Decree is to be 

reverſed by s Bil. of Review, the Mar- 

tet aſſigned, for Error, muſt a} Pear in 

the Decree itſelf; yet when i Fa, 


* N by | 3Y by 


„ Towards the latter End of the M n of Kin 
To Ohitie Charles If. the Houſe of Lords of Es 15 bo, 
Houſe of Lords ed their juriſdiction of hearing — from the 
in England. , Chancery, which they do upon a Paper Petition, 
without any Writ directed from the Kings, and 

for this their Foundation | is, that are the 

Great Court of the King, and that ar; Mig 

| the. Chancery is derived out of it, and of Conſe: 

5 ence, that a Petition will bring the Cauſe and 

e Record before chem. This was long contro- 

— by the Commons, but is now ſibmitted to, 

| becauſe it has been ithought too mitth, that the 

Chancellor ſhould bind the whole” Property: of 


the Kingdom without * 1 
The Original of They alſo hear an determine e 
n from this Kingdom, the briſdietion the - 
N of Ireland having been away by af Boi 

7 Statute, in the fixth Vear of the Reign of King 
George the firſt, in Conſequence of an Appeal to 
the Houſe of Lords of Great- Britain, from 2 
Decree of the Houſe of Lords in Ireland, in the 
Cauſe of Sherlock and Aungſſey, in the Year 1717, 
which was the firſt Appeal brought from this King- 
dom to England, and was adviſed by Jer 
Gilbert, Eſq; then Lord Chief Baron of this Court, 


Appeals. 
by Appeal in Parliament, any Matter 
nM . therein, although not 
appearing in the Decree. | 

If either Party thinks himſelf aggriev- Ard tbe vill 
ed by a Decree, he 1 by Petition, reverſe it, as 
appeal to the Lords in Parliament of 7 << * 
Great-Britain, and have the Cauſe re- 
heard there, and they- will affirm, alter, 
or reverſe the Decree, as they ſee fit. 


And, by a printed Order of the Houſe Certain Time ., 
of Lords of England, the 16th of July lens in M. 
1678, this Petition of Appeal is to be be. 
preſented within fourteen Days, to be 
accounted from the firſt Day of every 
Seſſion or meeting of Parliament after a 
Receſs ; after which Time it will not be l 4 
received, unleſs it be upon a Decree - — 
made whilſt the Parliament is actually 
ſitting; in which Caſe the Party who 
ſhall find himſelf aggrieved, may bring 
his Petition of Appeal, provided he pre- 
ſent it to the Houſe within forty Days 
after ſuch Dectee is made, and entered in 
any of the Courts of Equity in Ireland. 
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The Houſe of Lords, upon Motion of Orv: for recriv- 
Counſel for the Appellant, will order the 10 be ved os 
Appeal to be received, and will appoint we * 
a Day for hearing the Cauſe ; and the oppotte Party in 
Attorney, or Agent for the oppoſite Par- = 
ty, in this Kingdom, is to be ſerved with 
a Copy of the Order, and a Summons 
to appear, Sc. and the Reſpondent is 


ordered 
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Appeals... 


ordered to haye 2 Copy of the Appeal 
but the 2 in England, whom the 


Appellant employs to tranſact the Ap- 
— with the Houſe of Lords, uſually 


over all the neceſſary Inſtructions 


p to the Agent or Attorney in this King- 


Appeals to be 
ſigned by two 
Counſels, and 
one of them is to 
attend at the Bar 
of the Houſe on 


Prinfed Caſes to 
be ſigned by 

Counſel and dif- 
tributed to the 


Lords. 


dom. 


And by an Order of the ſaid Houſe, 
the 30 of March 1697, the Appeal is to 
be ſigned by two Counſels in England; 
and no Perſon v hatſoever is to preſume 
as Counſel, to ſign the Appeal, unlefs 
he ſhall attend, as Counſel at the Bar 
of the Houſe, When the Appeal ſhal 
come on to be Head. 


N . 418 4 It} Q 5 ö : 1 . 7 N 
And by an Order, 19th April 16g. 


no Perſon hatſoever, is to preſume 


to deliver any printed Caſe, or Caſgs, u 


any of the Lords of the Honſe, unles 
ſuch Caſe or. Cafes, ſhall be ſigned by one 
or more of the Counſel, at the; Hearing 
of the Cauſe in the Houſe: And by 
an Order of the ..18th December; 1724 


printed Copies of ihe Appellant's, and 
alſo of the Reſpondent's Caſe, are to 


be delivered to the Clerk of the, Parliz 
ment, or Clerk: aſpiſtant, to be diſtribu 
ted to the Lords of the Houle, at leaf 


two Days before the Hearing of th 
Appeal; and no other, or different Cal 
in any ſuch Cauſes, are at any Ti 

after to be printed or delivered. 


A 
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\F - Ane 
he And by an Order 22d December, 1703, Dau of Heari 
p- when the Day for hearing of — rot to when 
My peal is appointed by the Lords, it is Notice. 
ons not to be altered, but upon Petition; 
ng- and no ſuch Petition is to be received, 

unleſs two Days Notice thereof be given 

to the adverſe Party ; of which Notice, 
uſe, Oath is to be made at the Bar of the 
is to Houſe. BS. * 
and; FFF | . r 
ume And by an Order of the Houſe of Recognizance on 
nleſs Lords of Great-Britain, 26th January, 3 
Bar 17 to, the Party or Parties Appellants, <ight Days, or | 


ſhall within eight Days after'the Appeal Ana. 
is received, give Security to the Clerk 
of the Parliament by Recognizance to 


1690 the Crown, of the Penalty of one Hun- 
eſume dred Pounds, conditioned to pay ſuch 
ſas, 10 Coſts to the Defendant. or Defendants, 
unleb in ſuch Appeals, as the Houſe of Lords 
by one ſhall appoint, in caſe the Decree ap- 


Jearing pealed from ſhall be affirmed.” And 

| if the Appellant or Appellants ſhall ne- 
1720 glect, or refuſe to give ſuch Security 
ts, and within the Time aforeſaid, that then 
ate 10 the Clerk of the Parliaments ſhall in- 
e Parlia form the Houſe thereof, and the Appeal 
diſtriboſi from thenceforth be diſmiſſed. 


5 of th And by an Order of the ſaid Houſe, Appeals towhich 


rent agth March, 17 20, all Appeals that ſhall Anſwers are put 
be preſented in any Seflion, to which mind in the 


Anſwers ſhall be put in during the ſame = Seffon, te 
Seſſion, and not determined in ſuch in eight "Days 


Seſſion; if neither the Appellant nor Re- after the begin- 


ning of the next 


1 M ſpondent Sefiien, 


— 
1 


— ——ũ—4—4 f — — — 
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ſpondent ſhall apply to the Houſe with- 
in eight. Days, to be accounted from 
and after the firſt Day of the next Seſſion 
- or meeting of Parliament, for a Day for 
a Hearing, ſuch Appeals ſhall ſtand diſ- 
miſſed ; but without Prejudice to the 
Appellants preſenting any new Appeals 
thereafter, as they ſhall be adviſed. 

Sed vide, Order 5th of April, 1734, poſt. 


The Time, And by an other Ordet of the faid 
where Anſwers 29th March, 17 20, all Appeals that ſhall 
doriag hs are DE Preſented in any Seflien, to which no 
Seffions, Anſwer ſhall be put in during the ſame 
Seſſion; if neither the Appellant within 
eight Days, to be accounted from and 
after the firſt Day of the next Seiſion, 
or meeting of Parliament; - ſhall apply 
to this Houſe to appoint a peremptory 
Day 'to Anſwer, nor the Reſpondent 
put in an - Anſwer within the ſaid eight 
Days, ſach Appeals ſhall ſtand diſmiſſed, 
but without Prejudice to the Appellant's 
preſenting any new Appeals thereafter, 

as they ſhall be adviſed, | 


The Proceedings And by-an Order of the 28th March, 
- + "uw - 1735, Where an Order ſhall be made, 
— Ties for the Reſpondent or Reſpondents to 
. ap. anſwer the Appeal by a Time limited, 
peals is expired. if the Seſſion of Parliament wherein 
ſuch Order hath been, or ſhall be made, 
ſhall determine before the Time fo 

limited for anſwering ſhall be expired, 

and no Anſwer fhall be put in during 

the ſame Seſſion, Service of ſuch Order, 


upon 


herein 
nade, 
ne ſo 
pired, 
luring 
Jr der, 


upon 


Appeals, 


upon the Reſpondent or Reſpondents, 
to ſuch Appeal, by the 8 
Weeks at the leaſt, before the firſt Day 
of the next ſucceeding Seſſion, ſhall be 


pace of five 
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deemed good Service; and the Appel- 


lant may apply to the Houſe for a pe- 
remptory Day for . — in the An- 
ſwer; in caſe the Reſpondent or Re- 
ſpondents ſhall not put in his or their 
Anſwer within three Weeks, to be com- 
puted from the firſt Day of the ſaid next 
Seſſion of Parliament. = 


And by an Order, of the 24th of The Nomber et 


March, 1725, no Appeal, from any De- 
cree or Sentence, - will be received by 
the Houſe of Lords after five Years, 
from the Time of ſigning and inroll- 
ing, or extracting of ſuch Decree or 
Sentence, and the End of fourteen Days, 


Years limited 


for bringing Ap» 


peals, 


to be accounted from and after the firſt 


Day of the Seſſion, or meeting of Par- 
liament next enſuing the ſaid five Years, 
unleſs the Perſon intitled to ſuch Ap- 
peal be within the Age of Twenty-one 
Years, or Covert, non compos Mentis, im- 
priſoned, or out of Great-Britain, or 
Ireland; in which Caſe, ſuch Perſon 
ſnall and may be at Liberty to bring 
his Appeal for reverſing any ſuch De- 
cree or Sentence, at any Time within 


hive Years after full' Age, Diſcoverture, 


coming of found : Mind, Enlargement 
out of Priſon, or coming into Great- 
Britain or Ireland, and fourteen. Days, 
to be accounted from and after the firſt 

M 2 Day 


Saving for In- 
fants Feme Ct 
vert, Perſons 
non com bet, im- 
priſoned, or be- 
yond the Seas. 


—— — 
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How Counſel 
are to proceed at 
the Hearing of 
Cauſes. 


Appeals, 


Day of the Seſſion, or Meeting of the 
Parliament next enſuing the ſaid five 
Years, but not afterwards, or other- 
wiſe, l EX; 

And by an Order of the Houſe 2d 
March, 1727, on the Hearing of Cauſes 
on Appeals, one of the Counſel, for 
the Appellants, ſhall open the Cauſe, 
then the Evidence on their Side ſhall be 
read; which done, the other Counſel 
for the Appellants may make Obſerva- 
tions on the Evidence; then one of 
the Counſel for the Reſpondent ſhall 
be heard, and then the. Evidence on 
their Side is to be read, after which the 
other Counſel for the Reſpondent is to 


be heard; and only one Counſel for the 


Appeals to be 
heard in Courſe, 
as they ſtand ap- 
pointed. 


Appellants to reply, 


And by an Order of the 4th of April, 
1734, where any Appeal ſhall be pre- 
ſented, and a Day appointed for the 
Hearing thereof, in any Seſſion of Par- 
liament, and that the ſame ſhall not be 
heard in the ſame Seſſion, it ſhall be 
heard and determined in the Beginning 
of the next ſucceeding Seſſion, in the 
ſame Order and Courſe, as it ſtood at 
the End of the former Seſſion, without 
any new Application to the Houſe, to 
appoint a Day for Hearing of the ſame. 
And ſuch Appeal that ſhall ſtand 
firſt, is to be heard upon the firſt Mon- 
day after the firſt Day of the ſaid _ 
UC- 


Appeals, 
ſucceeding Seſſion, or Meeting of Par- 
liament, the ſecond upon the Yedne/- 
day, the third upon the Friday following, 
and from thence, the reſt in Courſe, 
upon every Monday, Wedneſday, and 
Friday, until they ſhall be all heard and 


determined. 


After hearing of Counſel on the 
Appeal, and upon the Anſwer, on due 
Conſideration thereof, the Lords order 
and adjudge, That the Decree be varied 
in ſuch Matters as their Lordſhips think 
fit, or that the Petition and Appeal be 
diſmiſſed, and the Decree affirmed with 
Coſts, Sc. and a Majority of the Lords 
finally determines the Cauſe. And an 
atteſted Copy of this Order is to be 
brought over to this Kingdom by ſome 
Perſon who has compared the ſame 
with the Original, and has ſeen it at- 
teſted, and upon an Affidavit thereof, and 
on Counſel's Motion thereon, this Court 
will order, that the Order of the Lords 
of Great-Britain, be received and made 
an Order of the Court, 


Sometimes the Houſe of Lords direct 
an Iſſue at Law, for Trial of ſome 
Point neceſſary between the Parties, and 
after ſuch Trial, to reſort back to the 
Court where the Cauſe was heard, for 
their further DireCtions in the Matter. 


M3 And 
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The Lords will 
alter or affirm 
the Decree on 
Hearing. 


Iſſue at Law 
ſoraetimes di- 
rected. 
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Pleadings, c. 

to be produced 

and proved at the 
Hearing of the 

Appeal. 


On Appeals no 


new Matter is to 


be inſiſted on. 


An Appeal 
brought, ſuggeſt- 
ing the Decree 
made by Con- 
ſent, when it 


Was not, diſmiſſ- 
ed, 


Appeals, 


And note, atteſted Copies of all the 
Pleadings, Evidences, and Proofs, which 
were made Uſe of on the Hearing of the 
Cauſe, in the Court where the Decree 
appealed from was pronounced, with 
an atteſted Copy of the Decree, are to 
be ready to be produced at the Hearing 
before the Lords; and ſome Perſon is to 
attend. therewith, who can prove that 
he compared the ſame with the Origi- 
nals in the Office, and that the Copies 
are true, and that he ſaw the ſame at- 


teſted by the proper Officer, 
Upon an Appeal to the Houſe of 


Lords, no new Matter, not in iſſue in 
the Cauſe below, is to be ſuffered or 
inſiſted on; nor are any Proofs to be read, 
which were not made uſe of in the 
Court below. Preced. in Ch. 212. 295. 


Sir Gegrge Downing brought an Ap- 
peal in the Houſe w Lords, from a De- 
cree made in the Court of Chancery, by 
Conſent, ſuggeſting, that tho' the Re- 
giſter, in drawing up the Order, had 
drawn it as a Decree by Conſent, (and 
the Minutes were ſo too) yet he never 
did conſent to ſuch Decree, nor his 


Counſel neither, ar if he did, 'it was 


without his Authority, and made A ffi- 
davit of it, but the Appeal was difmiſ- 
ſed. Hillary, 1699, between Downing 
and Cage. Bac. Egu, Ca. 165. ; 


In 


K 


fmil- 
DU ng 


In 
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In the Caſe of Howard againſt Colley, On an Appeal | 
it was ruled, that, on. an Appeal, — — as hp 
whole Caſe is open; but on a Rehearing, R<-bearing only 
only ſo much as is petitioned againſt : mA en P 
And if all Parties do not petition, it is a4 it hcaly 
only open to the Petitioners. Trim. 11. EO UT WO ey 
Geo. 1. 2 Har. Cha. Praft. 2d Edit. 87. 


* 


See 1 Williams, 300. 


Matters of Account, admitted before Matters of Ac- 
the Maſter, ſhall never be allowed: upon dne h lag. 
an Appeal. Chatham ver. Leigh, 1905. er, not allowed 
and Mayor, Sc. of Hertford, ver. the ® be Area. 
Poor of the ſame Town, 1713. 2 Har. 


Chan. Praf. 3d Edit. 87. 


No Appeal lies for Coſts only. Carr, No Appeal for 
ver. Parrall, 1727. Ibidem. 9 


None but they who are Parties to the None but Par- 
Suit, are intitled to an Appeal. Vill 2 2 
ver. Lane, 1726. Ibidem. 


The Parliament being prorogued, it The Account 
was declared by the Court, that the Ac- — — 
count in Chancery, might be proceeded notwithſtanding 


on, notwithſtanding the Appeal. 1 Vern. **: 
344. Popham againſt Bampfield, 


Appeal to the Houſe of Lords from a Ne Witnefsto be 
Decree in Chancery, and upon the Peti- 2 * 
tion of the Appellants, to examine Wit- 
neſſes in the Cauſe, it was rejected, and 


the Petition diſmiſſed: The Appellants 
M 4 | thea 


 Staruie of Cha« any original Juriſdiction, becauſe theſe 
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then brought a Bill of Review, and it 
was decreed, Defendants ſhould anſwer 
and demur. Finch. 468. 1 Vern. 443. 


No Depoſition No Depoſitions are to be read, on an 
„ Appeal to the Lords, but ſuch as were 
— on the Ap- read at the Hearing of- the Cauſe. 
A Bill of Appeal In the Caſe of Aadiſon againſt Hind- 
ner Court te ig marſh, Hillary Term, 1686, 1 Vern. 
Court of Chance- 443, Lord Chancellor ſeemed to in- 
Je cline, that a Bill of Appeal would lie 
from an Inferior Court to the Court of 
Chancery; as at common Law, the 
King's-Bench corrects all inferior Courts, 
dbidem. | 


But on ſuch an But note, in a Bill, by way of Appeal, 
Appeatfrom an from an inferior Court, the Plaintiff 
you need not af- therein muſt complain of the Injuſtice 
Eid, an, done him by the inferior Court; but is 
Bill of Review. not obliged to aſſign any particular Er- 
rors; which is the Difference betwixt a 
Bill of Appeal, and a Bill of Review : 
You can't exa- But in this, they both agree, viz. that 
mine de New up- both muſt be upon the fame Evidence; 
either, . a 
$ and you cannot examine de Noi; tho 
in the Spiritual Courts, they examine 
over and over again, and proceed upon 

new Allegations. 1 Fern. 443. 


No Appeal to hae No Appeal lies to the Houſe of Lords, 


- Houle of Lords 


from a Sentence from a Sentence in the Delegates, nor 
of the Delegates, from a Decree, on the Statute of Cha- 


nor from a De- * 


creeupon the Titable Uſes; for here they cannot have 


ritable Ules, 


Mat- 
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Matters are grounded upon Acts of Par- 
liament, and the Acts give them none. 
2 Cern. 118, | 


Ap pearance. | 


IV the gth general Rule pars, the ruLE 9, gun. 
Defendant hath four ſitting Days of Time for Ap- 

courſe, after the Return of the Subpena, | 

to enter his Appearance, or the Plaintiff 

may, upon a ſufficient Affidavit of the 

Service of the Subpena, enter an At- 

tachment againſt the Defendant of 

courſe. 


Formerly, if an Appearance was en- Attachment af- 
tered, or an Anſwer filed after the four ter the Time for 
Days were expired, but before the At- ring & out, 
tachment was entered, it prevented the uu good if an 
Attachment, but it was ſettled by Mr. «Fred, o the | 
Baron Wainwright, that if an Appear- — _ - 
ance be entered, or an Anſwer filed, on mem is entered. 
the fifth Day, and that an Attachment 
is entered afterwards upon the ſame 
Day, yet the Attachment fhal} ſtand ; 
otherwiſe the Defendant would have 
more than four Days to appear. But in 
the Caſe of Camſter againſt Drew, in this 
Court, in Eafter Term 1755, the firſt 
Practice was reſtored, the Court think- 
ing it very abſurd, that an Attachment 

” ſhould 
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ſhould be entered for want of an Ap- 
pearance, or an Anſwer, when it was 
manifeſt by the Office Book, that an 
Appearance was actually entered, or an 
Anſwer filed. Sed vide Hunb. Rep. 
251. 290. | 


Appearances are of two Sorts, that is 
to ſay, | 


I. Either to the Suit, or, 
II. To the Proceſs. 


And Appearances to the Suit, are five 
ways, | 


I. By Attorney. 

II. In Perſon. 

III. By Guardian, 
IV. Committee, or, 
V. Prochein Amy. 


Who may not All Perſons are obliged to appear by 
appear by Attcr- | | 
ney. Attorney, except Officers of the Court, 

Infants, Feme Coverts, Idiots and Luna- 


ticks, 


Attorney may be A Perſon may appoint an Attorney to 
1 appear for him, either by Letter of At- 
— torney, or by Word of Mouth. And 
ing for a Deten- if an Attorney appears for a Defendant 
dart without an without ſome Authority for ſo doing, he 
e Action, is liable to an Action; ſo that it is molt 
ROE adviſable for an Attorney, before he ap- 
pears for a Defendant, to have ſome 

Direction in Writing ſor that 9 
cers 
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Officers and Miniſters of the Court — of the 
muſt appear in propria Perſona, becauſe —— 
they are ſuppoſed to be always preſent 


in Court. 


If an Idiot ſues, or defends, he ſhall And Idiots al. 
not appear by Attorney, Guardian, or 
Prochein Amy, but ever in propria Per- 
ona. Co. Lit. 135. i. e. it muſt be in 
their Name, but followed by others. 
But an Infant, or a Minor, ſhall ſue by Infant how te 
=" oy Amy, and defend by Guardian, e ud defend. 
by | pes 


An Idiot, a Nativitate, cannot appear — 
by Attorney, but if the Idiot continued — by A 
& ſana Memoria, for a long Time a Na- "ney. 
ttuitate, and afterwards ex ſola Viſitatione - 
Dei became non compos, it 1s not Error 
to appear by Attorney. 2 Saunders, 


335» 330. 


, One, not compos mentis, muſt appear Perſons n com- 
. by Guardian, if within Age, or by At- Guan. 


torney if of full Age. 4 Co. 124 B. 
Palm. 520. „„ 


t- But Lunaticks generally ſue or an- Lunaticks by 
d ver, by their Committees. their Comemit- 
nt 


he Infant Defendants cannot appear by Infant cannot des 
ft rochern Amy, for a Guardian and Pro- ; 2g _ 
p- oe Amy are diſtinct, and the Suit, by 

Frochein Amy, was not before, Meſt. 1. 


Ch. 


17% Appearance, 


Ch. 48. and Weſt. 2. Ch. 15. And is, 

where, an Infant is to ſue his Guardian, 

or that the Guardian will not ſue for 

him ; or where an Infant is Deyiſee, and 

1s to ſue the Executor, * ſecure the * 

He is to appear gacy. Cro. Jac. 640. They can only 
1 — by — For * Method 
of appointing a Guardian, to appear 
and anſwer for an Infant, ſee Title An- 
Sewer, &. Antea. 


And is to ſue by But in all Caſes, where an Infant is 
his Guardians « Plaintiff, unleſs in theſe ſpecial Caſes, 
ſpecial Caſes. he muſt ſue by Guardian, and not by 


Prochein Amy. Palm. 296. 


Infant refuing If an Infant, of tender Years, neglects 


Cone ap. to appear, or to have a Guardian aſſign- 


point a Guardi- ed, it is a Motion of courſe, (he being 
an. 


in Contempt to an Attachment) to pray 
or a Meſſenger to bring him into Court, 
and when he is there, the Court always 
aſſigns him a Guardian; but it is doubt- 
ed whether this can be done, againſt an 
Infant who is a Peer of the Realm, 
whoſe Perſon is ſacred. 


Infant Executor, An Infant, and a Man of full Age, 


vrith one of iull ; T 
n made Executors, the Infant may ſue 


Attorney, by Attorney, 2 Saunders. 


Ibidem, Twiſden ſaid, that he of full Agr, 
mamay make an Attorney for him unde 
Age. | 


When 
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When an Appearance is entered it An Appearance | 
cannot be vacated, without Leave of the cannot be vacurs | 
Court, and the Plaintiff is to have No- £4 without | 1 
tice of the Motion, for he has a Right Court. N 
to the Appearance when entered, and N 
the Defendant ſhall not diſcharge him- | 
ſelf therefrom, without the Plaintiff's 


having an Opportunity to oppoſe it. j 


** . «.* * a ”= dd 


Arbitrament and Award. 


N Award is the Determination of Award, what. 
Matters in Controverſy, by Sub- 

miſſion to Perſons, indifferently choſen 

by the Parties contending. = 


And this Submiſſion is to be in Writ- The Submiſfcn 
ing, and to be ſigned and ſealed by the '*'#e Reference, 
Parties in Controverſy ; and is that Au- 
thority, by which the Arbitrators do 
proceed to determine, and end the Dif- 
terences between the Parties; and this 
being a Contract or Agreement, muſt 
not be taken ſtriftly, but largely, and 
according to the Intent of the Parties 
ſubmitting. 1 Bac. 133. 


{ue 


When the Submiſſion is ſo ſigned and How it is to be 
ſealed as aforeſaid, an Affidavit is to be 
made of the Perfection thereof, by a 
ſubſcribing Witneſs thereto, and upon 

| pro- 


adet 


a 2 —ͤ— — — ͥũ — — — 7 
- 
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To be made a 
Rule of Court. 


And thereupon 


an Order con- 
ceived for the 
Referees to pro- 
oced, 


Power in the 
Submiſſion 10 
examine Wit- 
neſſes, Cc. 


Of the Award, 
the Proceedings 
to confirm it. 


ch. 14. Poſt. 174. 


Arbitrament, &c, 


producing this Affidavit to the Court, 
a Motion may be made by an Attorney of 
the Court, to have the Submiſſion receiv- 
ed and made a Rule of Court, which the 
Court will order. 


And when the Rule is entered in the 
Book of Notes, the Officer of the Court, 
will then make out an Order, for the 
Referees to proceed upon the Reference ; 
in which Order, the Submiſhon 1s recit- 
ed at large. See the Stat. 10 Will. 3. 


* 


And for the better Proceeding of the 
Arbitrators upon the Submiſſion, a Pow- 
er is generally inferted to examine all 
ſuch Witnefles, Writings, and Accounts, 
as ſhall be produced before them, by 
either of the Parties, as alſo to examine 
the Parties themſelves. Ha 


When the Referees have finiſned the 
Reference, and have agreed upon their 
Award, they then ſign and ſeal it, and 
deliver it to the Party in whoſe Favour 
it is made, and ſuch Party is to procure 
an Affidavit of the Perfection of the 
Award by the Referees, and of their 
publiſhing it as their Award, (which 
Affidavit is to be made, by a ſubſcribing 
Witneſs, to the Award, and is to be 
annexed or ſubſcribed to the Award) 
and thereupon, his Attorney may move 
the Court for the firſt Rule for confirm- 
ing the Award, and the Court will there- 

upon 


Arbitrament, &c. 
upon order that it ſhall be confirmed, 
unleſs Cauſe be ſhewn to the contrary in 
four Days, and the Award is then to be 


iven to the chief Remembrancer, to be 
led in the Office, 


And this Order is to be ſerved on the 
oppoſite Party, and if he doth not, in four 
ſiting Days after . Service, ſhew ſome 
Cauſe why that Award ſhould not be 
confirmed, the Court, upon Motion to 

be made by the Attorney, for the Party 
in whoſe Favour the Award is made, 
upon an Affidavit of the Service of the 
Order, and u the chief Remem- 
brancer's Certifieate, of no Cauſe being 
ſhewn, why the Award ſhould not be 
confirmed, will make the Order for con- 
firming it, abſolute ,, but notwithſtand- 
ing this Order, if the Award hath been 
procured by Corruption, or undue Means; 
by the aforeſaid Statute, the ſame | ſhall 
be judged void, and of none Effect, fo 
as Complaint of ſuch Corruption, or un- 
due Practice be made before, the laſt 
Day of the next Term, after fuch Arbi- 
tration is made and publiſhed to the 
Parties. * 


Concerning 
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Ibiderns 


The Time A 
Party hath to 
move to ſet aſide 
the Award. 


bi 
1 
| 
| 
| 


ſome Proceeding 


176 Arbitrament, &c. 
Concerning the Submiſſion. 


Reference may NV the aforeſaid Statute; a Submiſſion 
Salt depending, to a Reference may be made a Rule 
but generally of Court, although no Suit be com- 
is had, menced, or depending, between the Par- 
ties in Controverſy ; however, the uſual 
Practice is to inſtitute a Suit, and procure 
an Appearance to be entered for the De- 
fendant, before the Rule is moved to 


receive the Submiſſion, 


Submiſfion by The Submiſſion may be by Word or 

Word ot Peel. Deed; if the Submiſſion be by Word, 
there is no Remedy to enforce the Party 
to perform the Award, but reciprocal 
Actions on the Caſe ;, and an Action will 
he, if Money be awarded, for it is in 
Nature of a ſimple Contract. 1 Ba. 
Abr. 133. | | | 


Awards which If two ſubmit themſelves to the Ar- 
= bin Equity, bitrament of J. S. of all Controverſies, 
ita quod, &c. de præmiſſis, and J. S. makes 
an Award of Part only, ſo that the 
Award is void in Law, this ſhall not be 
made good in a Court of Equity ; be- 
tween Robinſon and Biſs, adjudged, 7 
Fac. in B. R. and a Prohibition granted 
to the Council of York. 1 Roll. Abr. 


377. 
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So if the Award differs from the Sub- idem. 
miſſion, it ſhall be as well void in Equi- 
ty, as at Law. 1 Ch. Ca. 186. Nel. Ch. 
arenen eke Of 1 
If the Submiſſion to an Award, be idem. 

conditional, ita quad, an Award be 
made de et ſuper premiſſis, &c. there if 
the Award be not of the whole, it is 
void: But if the Submiſſion to an Award, 
be not conditional as aforeſaid; then, 
though the Award be but of Part of the 
Matter referred, it is good for ſo much 

as it ſettles, though it leaves other Things 

at large. Per Lord Maynard, 2 Vern. 

109. Ne 


The Diſtinction which has obtained The Ditinatian 
with Reſpect to conditional Submiſſions, ug R Sub. 


is, where the Submiſſion does in general mie. 
ſet forth all the Matters in Controverſy, 
with a ſpecial Concluſion, requiring, or, 
fo that the Award be made F all the ſaid 
Matters; in which Caſe, it has been held 
neceſlary, to make a final Determination 
of ell the Particulars enumerated. Cro. 
Eliz. 838. But if there be no ſuch 
Enumeration, nor ſpecial Concluſion, 
then the Award may be good, though 
it make an End cf Part of the Matters 
only. 1. Roll. Abr. 257. 8 Co. 976. 
And ſince the Courts of Law and Equity, 
have of late, been leſs nice in the Con- 
ſtruction of Awards, it is now agreed to 

Vol. I. N be 


Ye the Keſerence 


- ditional, 


Arbitramen t, &c- | 
Gated Rule in Awards that are con- 


be a | 
or ſaid to be 4e et ſuper premiſſis. 


That if the Words uſed in them be, in 
Nature, mote comprehenſives 


and ſo extenſwe to nes 
the Submiſſion 3 Jet it ſhall be intended, 
that there Was no other Matter ween 

| ] hold on, but 


— —.— broken off by Conſent, or 
et, Order muſt be btaines for Liberty ® 


Stained for Li- 
dert y to Pr 


One Perſon may 1 F all the 


conſent for ano- 


ther by Autho- 
one of the Parties 


rity. 


The Parties #0 the Submilſion · 


e Parties to che Suit, conſent 
to refer the Matter to /. M. and 
es lignifies his Conſent, 
by ſigning © Paper to that Purpoſe, !9 
that the Award be made at a certain 
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Day therein limited, and no Award is 

then made; but afterwards, the Court, ; 
in the Preſence of all the Parties (except 

J. S. who was abſent) but his Solicitor Whether « Go- 
conſenting on his Behalf, refer it back to ren 
J. M. but not finally to determine, who Client, though 
made an Award; and it was reſolved that dat ar Lag. 
the Solicitor's Conſent ſhould not bind 

his Client, though it was objected, and 

admitted that an Attorney's Aſſent to a 
Reference, on | Behalf of his Client, 

ſhould bind him at Law; between Col- 

well and Child, 1 Ch. Ca. 86. 1 Ch. 


Rep. 195. S. C. 


r one Partner on the Behalf of him- Two Partners, 
ſelf, and the other Partner ſubmits, Sc. ur boch, he t. be 
though the Partner that did not ſubmit, bend is only 
is not bound, yet he who ſubmitted ſhali 4 
been the Award. 2 Mod. 227. 


If 4 and B. D of 2 8. on the Tre ſubmie 
one Part, and C his Widow, on the other iber l hate 
Part, ſubmit to Arbitration; the Arbi- == — 


rrators may make an Award, not only of mine between 
Matters in Difference between A. — Z. thoſe —— 


jointly, or A. and B. ſeparately,” and C. 


but alſo of Matters between A. and B. 
provided they have Knowledge of the 
whole Fact, and all the Parties intereſted 
are before them: between Carter and Car- 
ter, 1 Vern. 259. 


0 The 
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The Matters determinable by Award. 


Who may refer, BY 1oth Milliam III. ch. 14. all Mer- 
chants, Traders and others, deſiring 

to End. by Arbitration any Controverſy 

or Suit, for which there is no remedy but 

by perſonal Action; or Suit in Equity, 

may agtee that their Submiſſion of 

the Mattet to the Award or Umpirage 

of any Perſon or Perſons, ſhould be 

Agreements of made a Rule of any of his Majeſty's 
Reference tobe Courts of Record which the Parties ſhall 


— de chooſe ; and to inſert ſuch their Agree- 


9 ment in their Submiſſion, or the Con- 
| Pan dition of the Bond or Promiſe, whereby 


they oblige themſelves, to ſubmit to 
ſuch Award or Umpirage: WhichjAgree- 
ment being ſo made and inſerted in 
their Submiſſion, or Promiſe, or Con- 
dition of their Bonds, ſhall, upon pro- 
ducing an Affidavit thereof, made by 
the Witneſles thereunto, or any one of 
them in the Court, in which the ſame 
is agreed to be made a Rule; and read- 
ing, and filing the faid Affidavit in 


And the Sub- 


 mifion open Court, be entered of Record in ſuch 


1 Court; and a Rule ſhall be thereupon 
Poo be made a made by the ſaid Court, that the Parties 
Rule of Court. ſhall ſubmit to and finally be concluded 
by the Arbitration, or Umpirage which 
ſhall be made of the Arbitrators, or 
Umpire purſuant to ſuch Submiſſion. 
And in Caſe of diſobedience to ſuch Ar- 


bitration 
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bitration or Umpi the Party ne- la caſe of bie 
glecting or i 0 perform the Party bebte ts 
fame, or any e ſhall be ſub- „ Cet 
ect to all the Penalties by the Courſe Comempr, and 
and Practice of ſuch Court, ufually in- — * 
flicted on ſuch as contemn a Rule of ” 
the ſaid Court, made in à Cauſe de- 

ding therein; and the Court, K 
otion, will illue Proceſs accordingly ; ; Andfach Proceſs 
which Proceſs ſhall not 'be ſtopped Or got to be ſtopped 


delayed in it's Execution, by any Or- > bs 49 


der or Rule of any other Court, either Miſbehaviour or 


of Law, or Equity, unleſs it ſhall be . 
made appear on Oath, to ſuch Court, 


that the Arbitrators or ire miſbe- 


haved themſelves, and that ch Award, 
or Umpirage was procured by Corrup- 
tion, or other undue Means. 


As there are many Caſes which are tions of Al- 
not in Law, nor by the aforeſtid Statute en. 


determinable by an Award, therefore. it 
ſeems ſafeſt, the Controverly re- 
lates to thoſe, that the Party be bound 


in mutual Obligations to perform the 
Award; and then if either Party refuſes 


"to perform what the Arbitrators award, 
a forfeits _ Obligation. ah 


And it 10 id. that althon a the ſub- Submit by 
miſſion be by Bond, yet 'the Bond, may be 


have | it made 4 Rule * Court; 1 n A e made a Rule of 


Court, m_ re- 


Caſe, it is ſaid he may proceed on the medy on each. 


Bond, and likewiſe have, an Attachment 


for not performing the Award. 1 Bac. 1 34. 


1 Salk, 73. But * an Appearance be 


3 firſt 
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firſt entered, or ſome, Proceeding firſt 
had, asaforglaid. 


What Caſes. not Where, the right of Freehold is in de- 
determinad'e phate, the Property cannot be tranſacted 
buy an Award; for the Arbitrators are in 

| the room of the Parties themſelves, and 
Right of Free- Act in their ſtead as far as Commiſſipned; | 

bold not. whatever, therefore, the Parties can do, 
nxt may be done by the Arbitrators, but the 
Parties cannot paſs corporeal Inheritan- 
ces without ſolemn liyery. Bac. Abr. 


133. Vol. J. 


1 80 110 LI Di 

An Annuity is not determinable in 
_ Award, for it is recko ech in nature of 
a Fr eghold, and therefore. gannot paſs 

without Deed of the Party. idem. 


Lee for wen. It. has, been doubted, whether Leaſes 
os © no 1 being Sade real could be 
transferred by Award; but an Award 
of the Arrears»of Rent reſerved on a 
Leaſe for Yearg is good. Iidem. 1 Koll 
Abr. 264. 5 e) t OM 
4 $4609 54) + roads ting SN 
Certainandfixed A certain and fixed Debt (is not diſ 
charged by an Award; for the end and 
deſign of an Arbitration, is to reduce 
uncertain Debis and Duties to 4 Cer- 
tainty; and to award à Man a, certain 
Debt, is to give him no more, nor do 
any greater Thing ſor him than Was 
done before; for now he can have butan 
Action, and that he might have wa 
1A, ore, 
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fore; and to give him leſs than he had 
before, is to do him a manifeſt Injuſtice, 
which the Arbitrator cannot do. 1 Bac. 
Ar. 133. 1 Roll, Abr. 264. 


** - * 


1 8 


+473 


nation, and Appointment, and upon the 

Order of Reference, proceed in like 

Manner, and with the - ſame Power, as 

did the Referees; and the ſame'Method 

is to be purſued for confirming the Um- 
jrage or Award of the Umpire, as upon 
e Award of Arbitrators. 


If the Submiſſion to an Award, be ſo He cannot make 
as the Arbitrators make their Award at ft Bay. be 
or upon the 25th of March then next; Arbitrators have 
and if-the Arbitrators make no Award, ir Aus“ 
N 4 chen 


184 


Where their 
Power is deter- 
mined by chooſ- 
ing an Ummpire. 


Arbitygment, &c- 
then if the Umpire make his Umpirage 
on the ſame Day, the Umpire cannot 


make his Umpirage on the ſame Day, 
though the Arbitrators diſagree ; for they 


have all that Day to make their Award. 
2 Vern. 100. 


— 2 — 


If there be a Submiſſion to two, ſo as 
they make their Award before Midium- 
mer, and if they cannot agree, then to 
ſuch Umpire, as they chooſe, fo'as he 
make his Umpirage before Midſummer, 


and an Umpire is choſen accordingly, this 


is good; and ſo will his Umpirage be, 
if made; becauſe the Arbitrators had 


determined their Power before, by 


If they chooſe an 
Umpire by 
throwing Croſs 
and Pile, the 
Court will ſet 
alide the Award. 


A Submiſſion to 


an Award, tho' 


made a Rule of 


Court, may be 
revoked, but the 
Court will grant 


an Attachment. 


chooſing an Umpire; but if the Um: 
pire be named in the, Submiſſion, ha 
cannot make his Umpirage before the 
Time given to the Arbitrators to make 
their Award in, be expired. Peri Holt, 
C. I., 1 Salk. 10, 71, 72. But far this; 
vide Cro: Car. 263. Raym. 206. 1 Lutw. 
344. 2 Mod, 169. 2 Vent. 116. 


f by the Submiſſion, the Arbitrators 
have Power to chooſe an Umpire, and 
they not Agreeing, throw Croſs and 
Pile, which of them ſhould name the 
Perſon, and the Umpire thus choſen; 
makes his Umpirage, the Court will 
ſet it aſide. 2 Vern. 485. 


If the Parties in Court fign an Order 
by Conſent to refer their Matters to Ar- 
bitrators, finally to determine, and their 


Award 


feited his O 
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Award to be final, and ſtand ratified by | 
Decree without an mars yet one of 
the Parties —5 revoke this Submiſſion; 
but in ſuch the Court will grant an 
Attachment againſt: „ barwcen dc nd 
and Petit, 1 C. Cai *. | 


1 rs, Perf 


If the Submiſſion 1 e Deed, n 


it may be revokedd withour Deed, and ovt Deed reno. 
the Parry ſhall: loſe nothing ; for r nd Das. 
ſubmiſſione nau oritur atio; but itꝭ is ſaid, 

the Party muſt-give Notice of 3 

cation. 1 Sid. 281. {of 


- | Alfo, if the Sabmiſſion be by Deed, gubmiticn'by * 
it is of it's own Nature —— Deed, revocable 
though made irrevocable/ by the express 
Words of the Deed:; for the Arbitrators 
being conſtituted and put in the Place of 
the Parties, by their Conſent to act for 
them, they can no longer act than they 
have fach Conſent; but it cannot he coun. 
termanded without Deed, and Natice 
muſt be given of the Revocation. 1 
_ Prownl. 62, NQ. 824. 


A Man enters into; an Obligation to 1 obligation be 
ſtand. to an Award, ifi the kpe hach es do ſtand to 


A 
it accorfing, to his Aer, he. or- and 1 — re- 


ligation; for the maln the whe bs 
Award becomes impaſſible by bis y Bae 2 
fault, and therefore, the 0e WE ho 
become ſingle, and without the Bene 

or Help of any Condition, but if it be 


without Obligation, he forfeits nothing. 


$ Co. 82, 83. 1 Brownl. 62. 1 


SeveralPlaintifs If ſeveral Plaintiffs or Defendants ſub- 


— mit to an Award, ane cannot revoke the 
revgke. Submiſſion without the other, for joint 
| Acts are conſidered: as the Act of. one 
Perſon, and there can be no Revocation, 

without the Act of that Perſon that made 


the Submiſſion. 1 Brozwnl. 62. 


Feme hlt after 5 If a Feme Salt ſubmits to Arbitration, 
——_ Re. and. afterwards: marries, this is a Revo? 
yocatio, Cation of the Submiſſion, and if it be by 
_— the Bond is forfeited. - 2 Keb, 
8 5. , ; KS: ANILE 


| Attachment for. I one of the Parties revokes the Sub- 
revoking the miſſion after it is made a Rule of Court, 
e hinders the Arhitrators from proceed - 
proceed, ing in the Award, the Court will grant 
_ Attachment. 1 alf. 73. But if the 

Party dies, there is no Remedy by At- 

tachment againſt his: Repreſentatives, 

for the Contempt dies with him. 2 Fern. 


.* * - 
- * * 
4 , "1 N 41 91 1974 
ers as 
te. ed. * RY ts. RY YET A. 
CE To * — 


' ©  Cnniceriiing Submiſſions, and Awards, made 
PpPeurſuant to a Rule 'of Court, and of 
Carrying the Award into Execution, © | 


How Awards, BY the aforeſaicdl Statute, 10, ill. 3. 
made purſuant the Parties may agree that their Sub- 
Court, are tote Miſſion to the Award, or Umpirage of any 
"yy Perſon, or Perſons, ſhall be made a * 
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of any of his Majeſty's Courts of Record, 
and may inſert ſuch their Agreemem i in 


the Condition of their Bond; and a Rule 


187 | 
of Court ſhall thereupon be made, that - 
| 


the Parties ſhall be concluded. by ſuch Ar- 
bitrament, or lg Andi in caſe of 
Diſobedience, the eglecting, ar 
refuſing, ſhall he cubject to all the Pe- 
nalties ps cm 2 Rule of Court, 
10 0 24 


If an Award is made a Rule of Court, Ibidem, 
according to a Submiſſion for that Pur- 
1 and an Attachment is taken gut, 
or not obeying the Award, and then 
the Party dies, againſt whom the Altach 
ment iſſues}, the Act of Parliament di- 
fecting it to be carried on by Attach- 
ment, as is done im other Ci 
difdbeying :4 Rule gf Court, 
Deatli of the Patty, the Attachment ib 
and the Remedy loſt Auicbt nog. 
tween: n Webber and: Bibop.” 2 ern. 
444. 1 "a 35 „ OA of. t! 
nA 28 -Lonmnt 


I6 the . 1 
alſo made a Rule of Court, it is ſaid, oin Ruleaf Court; 
this Caſe, the Party, in "Whoſe: Rawour — 
the Award ais made, may proceed on * 
the Bond, and likewiſe have an Attach- 
ment for not performing the Award. 

F Salk, 73. if 


— — - -_ 
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Award made If an Award is made purſuant to an 

Rule of Core, Order of Court, the Party ought firſt to 

how confirmed. move the Court to confirm the Award, 
as is done upon a Maſter's Report; and 
either Side is at Liberty to except to it. 
1 Vern. 469. 85 "3s Þ 


Exceptions will ./\:Jf there be a Submiſſion to a Refer- 
the Award, ence by Order of Court, and the Award 
_ Ing to be made, to be confirmed by the De- 

Cᷣree of the Court, without Appeal, or 
Exception, yet Exceptions to the Award 
will be admitted: Ruled upon Debate. 
2 Yern, 19g. pe 


l 


F110 re, 05 Senor OCT EA OR -D0% 997T 
Ws FILL 1 . 29 17 A, tt 
Of making the Award, and for what Cau- 
Ah es. ſel afide, a determined. 111555 


oe FI 
r II. 


. ER Ee muſt obſerve, that the 
— — 11 Courts of Juſtice, have of late, 
en, or veid. heen more li in the Conſtruction of 
Awards than formerly, and that many 

of. the niceſt Diſt inctions to be met with 

in the Books, are by no Means to be 

admitted as Precedents in expounding 
Aands at this Day; and this che Courts 
do, Uin Furtherance of Juſtice, and for 
quuieting of Controverſies: However, as 

aan Award is a judgment, and can only 

be expounded by itſelf, without the Aid 

of an Averment of Matters de hors, tv 

| explain 


7 


3 =” 


Dyer 242. 


B 2h. DA 
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explain the Meaning of the Arbitrators, 
it is neceſſary that on the Face of it, it 
appears, that it be made according to 
the Submiſſion; for if an Award be 
made of any other Thing, than what is 
contained in the Submiſſion, it is void; 
for no Act is my own, or binding to 
me, unleſs done by me, or by Com- 
miſſion from me. 10 Coke Rep. 57. 


Alſo, as an Award is — Nature 2 a Tt ought to be 
udgment, it ought to be wholly deci- cage. 

Boer fbr if it Joh not * the _ 
Matter, it becomes the Cauſe of a new 
Controverſy ; therefore, if the Arbitra- 
tors award a Bond, for quiet Enjoyment 
of Lands, without appointing a certain 
Sum, this is a void Award, and the 
Party is not obliged to give Bond to the 
Value of 'the Land ; for then, the Senſe 
of the Award, muſt be ſupplied by 
Averment; now, if it hath the Credit 
of a Judgment, there can be no Inter- 
pretation made of the Award, but by 
the Words of the Award itſelf ; for if 
it receives its Meaning from any Matters 
out of the Award, the Mind of the Ar- 
bitrators is only gueſſed at, and not ex- 
preſſed ; but the Parties intended to be 
obliged only by what the Arbitrators 
themſelves declare to be their Award ; 
and were the Bonds to be according to 
their Value, they cannot aſſign their Power 
to any Perſon to aſſeſs the Value. 5 Co. 
77. 1 Roll, Abr. 263. 


Awards 


100 


It ooght to be 
equally and mu- 
tually ſatisfac- 
tory. 


Awards not to 
be im poſſible, 
contradictory, 
or repugnant. 


Arbi tratnent; . &e, 


Awards muſt; not be on one Side 
only; this muſt. be underſtood thus, 
that all Controverſies being between two 
Parties, that which is awarded to be done 
to one, muſt be an Advantage to both, 
ſo as to end the Controverſy, and diſ- 
charge one as well as give Satisfaction to 
the other, for if it doth not, it is mani - 
feſtly unjuſt; and therefore, when ever 
it appears to the Court, that, notwith- 
ſtanding the Award, the Thing remains 
a Duty as before, and is not diſcharged, 
that apparently is an Award on one 
Side, and conſequently is void; not, 
that where one Party is by the Award, 
to have ſomething paid him, or the like, 
and not the other, that Award ſhould be 
nought; for perhaps nothing may be due 
to him, and he might be the only Treſ- 
paſſer in the Caſe. 1 Roll. Abr. 253. 
8 Co. 98. 


If the Arbitrators award a Thing im- 
ible, ex natura rei, it is void; but 

if they award a Thing which cannot be 
done, but is not in the Nature of the 
A& itſelf, contradictory, or repugnant, 
this may be a good Award; for there is 
no Conſtruction to be made of the A- 
ward, but by the Words thereof, 1 Rol. 
Abr. 248. 1 Ch, Ca. 87. 


39 r 
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If they award a Sum of Money to in what Caſes 
be paid at a Day paſt, it is void. 8 £4. d 


1. . | 


An Award that one ſhall pay 201. tbidem. 
where one hath not 20d. is good; for no 
Contradiction appears in the Award itſelf. 

19 Ed. 4. 1. | | 


Awards that one ſhall turn the River iden- 
of Thames, kill, ſteal, forge a Deed, Se. 
are void. ©. Lit. 206. 


An Award may be good for Part only, buen. 
but. then it muſt be final as to that Part. 
1 Bac. Abr. 147. 


But a conditional Award is not good, ide 
becauſe not final to determine Matters in 
Difference ; the ſame Law, where any 

Thing is referred to the Arbitrators fu- 

ture Johan, or Expofition. Cro. Ja. 

508, 1 Bac. Abr. 147. 


An Award, as has been ſaid, is to Awards to re- 
receive a liberal Conſtruction, and to be ove.» mere! 
governed by the Intent of the Arbitra- 
tors, where no Inconvenience will enſue ; 
therefore, if the Arbitrators award a 
Thing to be done, without ſaying within 
what Time ; the Party ſhall have rea- 
ſonable Time, becauſe they muſt intend 
all Things neceſſary, to the doing the 
Thing they award, 1 Salk 69. 


By 


— U— uLu p — 
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Award corruptly | By the aforeſaid Statute, 10 Will. 3. 


be if an Award be corruptly and unduly 

aſide. procured, and it is made appear ſo, 
upon Oath, ſuch Award ſhall be ſet 
av. ein no mib bee ad 

hots — 5 Upon a Submiſſion by Conſent, and 


Corruption, or Order of Court, an Award was made, 
hors G. that a Bond ſhould be given by the Guar- 
Equity will ſer dian, that the Infant at his full Age 
abde the Award. ſhould convey the Lands in Queſtion, 
| and Nottingham, L. C. held, that when 
the Parties themſelves chooſe their own 

Judges, this Court- will not relieve: a- 

gainſt the Award, unleſs it be in caſe of 

Corruption, exceeding Authority, and 

the like. But when there is a Reference 

by Order -of this Court, and the-Award 

appears unequitable, the Court will not 

decree it; and in this Caſe, it being un- 

1 reaſonable, that the Guardian ſhould 
Wis give ſuch a Bond, for the Infant may die, 
Wil Will not decree Or if he live to Age, may refuſe to con- 


an Award to 


bind an Infant. VEY 3 and therefore, would not decree 
it: And he ſaid further, that he would 
never decree an Award to bind an Infant. 

1 Ch. Ca. 299.i:: 2: | Deter 


Will ſet adde an The Plaintiff called the Defendant, | 
Award if un- who was a Butcher; Bankrupt Knave, ll 
which being ſubmitted to Reference, the 
Arbitrators gave him 495 J. to repair his 
Honour (as they called in the Award) 
and the Court thought the Damage too 


exceſſive 
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exceſſive; and ſet aſide the Award, but 
directed a Trial at Law, and the Jury 
gave him 101, Butcher of Croydon's Cale, 
3 Ch Rep. 16. 2 Vern, 251. S. C. cited; 
where it is ſaid, that the Court, did not 
ſet aſide he Award, barely for exceſlive 
Damages, but becauſe it appeared that 
one of the Referees was the Butcher's 
Couſin; CUES 


it Tenant for Life commits Waſte 

to the Value of 280/. and his Eſtate is 
but Jol. per Apn. and an Action of 
Waſte is brought againſt him, by him 
in Remainder, and it is ſubmitted to a 
Reference, by Rule of Court, but be- 
fare an Award made, the Tenant for 

ife repairs the Places waſted to 401. 
and forbids the Arbitrators, and like- 
wiſe the Umpire, to proceed in making 
any Award; but notyithſtanding the 
Hopes awards the Party 380/. yet 
the Court will not ſet alide the Award, 
there appearing no Fraud or Colluſion 
in the Matter. Paſ/ch. 1683, between 
Brown and Brown. i Vern. 137; al- 
though it was objected, that 3807. was 

near the Value of an Eſtate for Life, of 
70. per Ann; > 1 en 


Arbitrators - promiſed to hear Wit- 
neſſes, but made their Award before they 
did fo, and the Award was ſet aſide: 
2 Vern. 251. . R 


| Vol. I. 7 5 0 If 


6a 3 


Or for Kindred 
in the Referees, 
Sd Quar. 


But. will be very 
cautious, if there 
appears no Par- 
tialicy, Fraud, of 
Corruption. 


Referees promiſe 
to hear Wit- 
neſſes, and do 
not, Award 

ſet aſide. 
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If the Arbitra- 
tors appear to be 
intereſted, the 
Award ſhall be 
tet aſide, 


Earl and Stocker. 2 Vern 251. 


Or if the Ar bl- 
trators appear to 
have been mile 
taken, 


Equity will In 


ſome Caſes de- 


eres Per orm - 
ance of an A- 
_ not ſtri&- 
y binding in 
Law. 


- Law, or in a Matter of Fact, the 


Arbitrament, &c. 


If the Arbitrators appear to have an 
Intereſt in the Cargo, touching which. 
the Award is made, and therefore put 
too great a Value thereon, and in five 
Days after the Award made, the Money 
awarded is attached by the Arbitrators 
for Debts owing to them, the Court will 
ſet aſide the Award. Hill. 1691, between 


If it appears that the Arbitrators went 
upon a plain Miſtake, either as to the 


ſame is an Error appearing in the Body 
of the Award, and ſufficient to ſet it aſide. 
2 Vern. 105, But the Plaintiff failing to 
make out his Caſe by Proof, his Bill was 
diſmiſſed. 


'The Plaintiff and Defendant had ſub- 
mitted to an Arbitrament by Bond, and 
an Award was made not binding by 
Form of Law, by which the Plaintiff 
was to pay the Defendant nine hundred 
Pounds, and to ſeal a Releaſe to the 
Defendant, and the Defendant was to 
aſſign ſeveral Securities he had from the 
Plaintiff; the Plaintiff fold ſome Lands 
to raiſe the nine. hundred Pounds, ex- 
pecting the Defendant would receive it, 
and he gave him Intimation he would, 
and tendered him the nine hundred 
Pounds, and a Releaſe executed by the 
Plaintiff; and though there was no other 
Execution on the Plaintiff's part of the 

| Award, 


Arbitrament, &c. 2 195 


Award, and though the Award was ex- 
trajudicial, and not good in ſtrictneſs 
of Law, yet the Lord Chancellor De- 
creed it ſhould be performed in Specie. 
Paſch. 1687, between Norton and Maſ- 
chall. 2 Vern. 24. 


But a Bill was exhibited to have an But it muſt be 
execution of an Award, which was per- che Parties, 
formed by neither Party, and the De: 
fendant detnurred, becauſe there was 
no Precedent that a Court of Equity 
had ever carried ſuch Awards into Exe- - 
eution, and the Demurrer was allowed. 
Mich. 1704, at the Rolls, between Biſbop 

and Webſter. Bac. Equ. Ca. 51. 


If one of the Parties to an Award made Awards are in 
on a Submiſſion in Court, purſuant to the — 
late Act of Parliament, dies before the fore carried inte 
Money is paid, no Scire facias can iſſue DES 
againſt his Heir or Executor, to inforce 

Payment, for the Award, though eſta- 

bliſhed by the Court, is not in nature of 

a Judgment or Decree, to be.ptofecuted, 

but in nature of a Contempt, which dies 

with the Perſon, and fo held all the 

Judges. Preced. in Ch. 223. 


If the Submiſſion to an Award be be: 6 
conditional, ita quod, an Award be made Award, bt ' 
de & ſuper premiſſis, &c. there if the ene is 
Award . of the whole, it is void, it hee 
but if the Submiſſion be not conditional, 2 
-as aforeſaid, then though the Award be 

1. "om 


2 but 


——— 


196 Altorney, &c. 

we but of Part of the Matters referred, it 
is good for ſo much as it ſettles, though 
it leaves other Things at large. 2 Fern. 
ern | Tha la 


Exceptions may Exceptions may be taken to an Award 
Lendl. upon Submiſſion, by Order of Court. 
A 1 Ch. Ca. 186. 1 Vern, 470. 


Fade + if A Submiſſion is to three Arbitrators, 
tors, and one is Or any two of them, and two of them 
excludedly by Fraud or Force will exclude the other, 


Fraud, or Force F: 76 ! W | 
or two of the | that alone is ſufficient to vitiate the 


three have Pi" Award ; or if they have private Meetings, 


vate Meetings 97 ; : + 
er refuſe to ad- and admit one of the Parties, but give 


Parde, f v NO Notice to the other, and ſuffer the 
vitiate the A» Parties Attorney, whom they admitted, 
pate to draw up the Award, ſuch Award 
f ſhall be ſet aſide for Partiality and Un- 

fairneſs. Mich. 1705, between Burton 


and Knight. 2 Vern. 5 14. 


— _ 
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Attorney and Solicitor. 


Aitorngy frem A Attorney in our Law anſwers to 


the Proxy at the 
civil Law. 


the Proxy in the ancient Civil Law, 
which alſo hath the Names of Procurator 
and Proftor. Of the Definition of this 
Officer, the Original of the Inſtitution, 
wherefore, for what Purpoſes, and the 
Duties belonging to this Office as at the 
civil Law, I had treated pretty largely ; 
but as this, with other Things, which 5 
* tne 


Atlorney, &c. 


the Reaſons mentioned in my Preface, 


or 


[ was obliged to abridge, or rather in 


the ſame Manner, make Reference to, 
would have ſwelled this Work to a much 


larger Size than I have ſent it out in, 


I ſhall therefpre beg leave to refer my 
Readers to Domat's Civil' Law, Vol. I. 
Fit. 13, Pa. 226, to 235, and Vol. II. 


Tit. 5, Pa. 605 to 613. -What is 


therein ſet down, they may -rely on it, 


is extremely well worth their moſt care- 


ful Peruſal, as it takes in every Cireum- 
ſtance that tends to make the Profeſſion 


of an Attorney of publick Utility, and 


worthy of Eſteem, 


1 ſhall alſo refer them to my Practice 
of the Law Side of the Exchequer, for 
ſome Matters relating to this Profeſſion, 
as it 1s at this Day : And here it is to be 
obſerved, that when this Officer or Mi- 


How conſ dered 
in a Court of 


Equity. 


niſter of the Court, is converſant about 


Matters of Equity, he is more properly 


ſtiled a Solicitor ; but in the general, ge 


is conſidered, in Equity, in the double 
Capacity, and' therefore has a double 
Term Fee, to wit,” two 'Shillings and 
fix Pence, as Attorney, and five Shillings 
Fee, as Solicitor. . 


By the 82d general Rule, no Attorney 
is to move, in any Cauſe, unleſs he be 
retained therein, eſpecially where another 
appears in the Cauſe ; and if any Attor- 
ney will move contrary to this Rule, he 
is to be reprimanded by the Court, and 

_ to 


His Term Fee. 


RULE 82. 
Attorney not 10 
move in à Cauſe 
unleis retained. 


—— — —— — 
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to pay twelve Pence to the Box for n | 


his Miſbehaviour. 


RULE 8 And by the 83d Rule, if any * 


Attorney — to 


mog wy ney ſhall (in Term Time) move for 
— or Order any Rule or Order herein before ſettled: 
cours. to be done of courſe, he ſhall pay twelve 


Pence to the Box for every Time he ſhall 
ſo move; and in the four Days after 


Eaſter Term, or in the eight Days after 


any other Term, he ſhall pay two 
Shillings to the Box. 


RULE 84 And by the 84th Rule, if any Attor- 
IT an ney ſhall aver to the Court, as of his own 


averring a Mar» Knowledge, any Matter of Fact, which 
ter of Fact, ſhall appear to the Court to be otherwiſe, 


be falls e he ſhall forfeit and pay to the Box, the 


Sum of ten Shillings, and not to be a 
till the ſame be paid. 


If either Party, Plaintiff or "DIL SY 
88 would change his Attorney, he muſt 


Change an Attor- firſt obtain an Order for that purpoſe, 


8 " which the Court will grant, on an Attor- 


ney's motion, unleſs Cauſe be ſhewn to 
the contrary in a ſhort Day; and if no 
Cauſe be ſhewn to the contrary, in four 
Days after Service of the Order, then; 
upon Affidavit of the Service of the 
Order upon the Attorney, and upon a 
Certificate of no Cauſe ſhewn, and upon 

an Attorney's Motion, By. Order will 
be wake abſolu tee. 


And 


1 - 
" C 9 1 > 
s * 7 beg 
- - * 1 > Sor 
— of C w 7 A 
we. Z n 


q * 520% 
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And in all Caſes. where à Party hath The former Ar- 
changed, or e his Attorney o Cen tis 
pending a Suit, he muſt pay him his Bill 
Bill of Coſt, or the Court, upon Motion ' 
of the Attorney, will ſtop all further 
Proceedings, until the Coſt be paid, or 
a ſufficient Sum lodged in Court, or 
ſecured to abide the Taxation of the 
Bill. R l . | 2 
An Attorney, or Solicitor, may re- An Attorney, 
tain his Client's Deeds, or Papers, until —— — 
mw Bill be paid. 2 Prere Williams, paid his Bil. 
460. | 4 


If it ſhall appear to the Court, that Peaition againſt 
an Attorney hath. been guilty of any jog? nf 
Mal- practice, or Miſbehaviour, in his Ce. and the 
Duty as an Attorney, the Court, upon en- 
Complaint thereof, will puniſh him, ei- 
ther by Suſpenſion, or Attachment, or 
by ſtriking him out of the Roll; and if 
the Offence be of a very heinous Na- 
ture, they will ſtrip off his Gown. 


And the Complaint is to be by a Pe- widem. 
tition to the Court, with an Affidavit of 
the Truth of the Facts contained there- 
in, and Counſel is to move thereon: 
But upon the firſt Application, the 
Court generally give the Attorney a Day 
to anſwer the Petition, before it be ſuf! 
fered to be read ; and if upon the Coun- 
O 4 ſel's 


. Ws 


— 


— — A — 


— — 


— 


11— 


able to an Action. is liable to un Action ; fo that it is moſt 
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ſel's ſtating of the Caſe, upon the Peti- 
tion, it ſhall appear to be a frivolous or 
vexatious Complaint, and not for Mal- 
practice, or Miſbehaviour, in his Duty 
as an Attorney, the Court will not 


hear it. 


Pry of — Two of the Defendants being Officers 
Bo Woe” of the Exchequer, plead the Privilege of 
the Zxchequer, but the Plea was over- 
ruled, becauſe there was a third_De- 
fendant, who had no Right of Privi- 
lege; between Fanſhaw and Fanſhaw, 
Trinity, 1684. 1 Vern. 246. Vide Title 
- 1 


bee, A Perſon may appoint an Attorney to 3 
Wrizne, or by appear for him, either by Letter of At- N 
Ward cf Mouth» torney, or by Word of Mouth; but if 
for a Defendant an Attorney, appears for a Defendant, 


ithout an Au- yi * i oi N 
. without ſome Authority for ſo doing, he 


"2 4 r 
* 5 _ 2 Ts > 'S 
" . 
V - " © 
vw, > 


- 
r 


* 


2 n : 9% 


adviſable for an Attorney, before he ap- 
pears for a Defendant, ' to have ſome 
Direction in Writing for that Purpole. 


—— 


dds a. 


8 
76 v 


Oillcere of the: Officers: and Miniſters of the Court, 

ourt to A Ty | . 

in propria Pr Mult appear in N Perſona ; becauſe 

ſong. © they are ſuppoſed to be preſent” in 
Court. us 07 A 


a 


* "0 
n 
* « LE < 
= k 1 


A Bill es bya A Solicitor may have a Bill for Fees 
Fez ' only, if for Buſineſs done in this Court, 
85 and fo he may, when the Buſineſs is 
done in another Court, if it relates to 
5 4 another 
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another Demand the Plaintiff makes in 
this Court. 1 Vern. 203. 


| The Attornies do thernſelves make Attornie make 
out the Subpænas in this Court, but no o- n 
ther Writ whatſoever. | 


A Solicitor proſecuted a Suit in the A Solicitor i 
Name ORA Stranger, who not being to ja, Coſts, not 
be found, che Maſter of the Rolls de- — 
clared, that if there were one Precedent © © 

in the Caſe, he would make another, 


and order the Solicitor to pay Coſts, Ch, 


= Ca. 71. : 


. If an Attorney or Solicitor; ſhall ap- Attorney or 
pear to be guilty of a groſs Neglect, the — 4 


| 9 8 what Caſe to 
Court will order him to pay the Coſts. 1 — : 
Will. 393. 8 n 1294 


In the Caſe of Faughan againſt Guy, The Statute of 
Maſeley's Rep. 248, it was ſaid, that it an 10 an K. 
has been reſolved; that the Statute of torney's Bills. 
Limitations will extend to an Attorney's 
Bills, though they are Things done of 


Record. 


hs be 


— . 5 » 3 2 
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* . * > 4 So 8 > A N a TY” — - 2 2 _— 
een = TY hoe _— . : 4 r "— = „ 
* n - Ao CE 1 * 8 Fe” a AM 1 » 
8 = . — * ». WT 5 4 N 8 b "Rn . 
0 5 * e X of * 
> 5 \ 
= o 


Eo gg * 
5 2 4 


It is ſaid, that if an Order be made — 
on a Perſon who is an Officer, Servant, torney, S. of 
or Miniſter of the Court, as an Attorney, — — 
Sc. that there is no Neceſſity of ſerving 

him with it, as he is ſuppoſed to be pre- 

ſent, and to know what paſſes in Court; 

but it is the better Way to ſerve the 

Ordes, ©. ane 


An 


— 


— — — 
8 — — 


— —— 


— — 
Pa 
— 
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An Attorney 
may aſſent to an 
interlocutory Or- 
der, but not to 
Reference fi- 
nally to deter- 
mine. 


—— 
inſt Attornies, 
— filing Bills 
againſt them. 


being an Attorney, may anſwer the Plain- 
tiff's Bill in the uſual Time, which the 


if de doth not anſwer in the Time men- 
tioned in the Order, upon Affidavit of 
the Service thereof, and a Certificate of 


to anſwer; and when a forty Pound 


| ſuch Motion as aforeſaid, will award 


An Attorney not 
to be attached 
for not anſwer- 
ing a Bill, until 


An Attorney's Aſſent, ta an interlocu- 


tory Order, may bind, but not to a Re- 
ference finally to determine. 1 Cha. 


Where an Attorney is Defendant to a 
Bill, a Subpæna is not to be prayed in 
the Bill againſt him, but an Order for 
him, to anſwer the Plaintiff's Bill, in 
the uſual Time, unleſs he is ſued as 
Executor, Adminiſtrator, Guardian, or 
Truſtee, 2 yoo 07 201197; , ny 


And the Attorney for the Plaintiff is 
to move the Court, that the-Defendant 


Court will order, and he is to be ſeryed 
with an atteſted Copy of this Order ; and 


2 - — ——— — 
. . 
* -& SE — a * 
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no Anſwer being filed, the Court upon 
Motion of the Plaintiff's: Attorney, will 
impoſe a Fine of forty Shillings on 
the Attorney, ſo neglecting, or refuſing 


9 
n 
— 


88 


— 
e * 2 


8 
2 
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Fine is eſtabliſhed, the Court, on 


8 T os 4 
* 2 
N 
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5 Attachment to the Purſuivant againſt 
um. 2 75 | ve ' Mow or” 


It was determined in the Caſe of Lord 
Caſtlecomer egainſt Mathews, Hillary 
174%, | 


Attorney, Ko. 103 


1948, that the Practice of this Court is, 1 forty Pound 
that an Attachment ſhall in no Caſe iſſue bing, 
againſt an Attorney, for not anſwering a, 

Bill filed againſt him, until a forty Pound 

Fine is eſtabliſhed, , And. note, the firſt 

Fine impoſed upon an Attorney, by the 

Court, for. not er a Bill, after The firſt Pine is 
he hath been ſerved with an Order for An 
that Purpoſe, is forty Shillings, the ſe-, 

cond Fine five Pqund, and after that, 

every Fine is doubled until chey amount 

= to forty Pound. | | 


Were 2 Client and his Attorney, or After a nn | 
olicitor, ſettle and ſign the Bill of C 2 

or the Accounts relating thereto, the 2" Client, and 
Client cannot afterwards compel him tq — 

tax the Bill, but is put to his Remedy be tared, the 
by Bill in Equity; fo determined in the Shun 
| Caſe of Lord Ang/s/ey againſt Coultherft, Nduiiy. 

in Chancery, in 1742,, and in this Court, 

on a. Petition, in the Caſe of Burtan 


againſt Burke, Attorney, 5th July, 1743; 

Attornies and Solicitors. are intitled. to Attornies and 
fx Shillings and, eight Pence, for every br 
Attendance of an Hour, upon the Buſi- and eight Pence 
neſs of their Clients; ſo determined in dat eaten. 
the Caſe of Executors Richardſon againſt ? 
Executors FY/etherelt, in this Court, Eafter 
Term, 1754. | 


— . 1 — ** - <-_y 
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And here let it be noted, that al- Attorniesthough 
though the Officers of the Court, do n pate in 
uſually ſo far indulge Attornies, who Suits where they 


are Parties, yet 


are are to pay the 


— . — — 
— ——ẽ— —— — — — — 


— ä 2 


What they ure 
inthled to for 
grawing and co- 


* 


Attorney, Ke. 


are either Plaintiffs or Defendants in 
Suits, as not to require the Office Fees, 
whilſt the Cauſe is in franſitu, yet theſe 
Fees do by no Means belong to the 
Attornies; and if they recover them 
in Coſt from the oppoſite Party, they 
are bound to pay ihom to the Officers 
who have ſo indulged them; as alſo, 
to pay the Counſel all ſuch Fees as are 
taxed for them, and in which ſuch At- 
tornies have been alſo indulged. 


They are alſo intitled to three Shil- 
lings and four Pence a Side, pretty 
cloſe written, for drawing and copying 
Bills of Coſt between them and their 
Clients; and I ſee no Reaſon why this 


| ſhould not be alſo taxed between Party 
Party; the Charge is moſt reaſonable, 


conſidering the Books they are to keep, 
the Entries they are to make, and the 
innumerable ſmall Articles, of which 
Bills of Coſt, in the general, conſiſt. 
For more of this Matter, ſee my Prac- 


tice of the Lau- Side of the Exc equer, 
and the Act of Parliament there in- 


Bill.. 


— n 


Billt, 


| Bill is the firſt Proceeding in A Bill what, and 
1 Court of Equity, and in its general hi to contains 
erm, ſignifies a Petition of the Com- 
lainant to the Chancellor, Judge, or 
ö 2 where the Cauſe is to be heard, 
ſetting forth, by whom, in what, and 
bow the Complainant is grieved or in- 
ured, that he is without Remedy, ſave 
in Equity, or at leaſt is properly relie- 
W vable there; and by his Bill, or Petition, 
W& prays ſuch Relief, or Order, as may 
ſeem moſt ſuitable to the Nature and 


Merits of his Caſe; as alſo prays a Sub- 
n, find ſometimes other different 
roceſs, 5 to the Nature of the 

Complaint, and that the Defendant may 
be obliged to anſwer all the Allegations 
in the Bil upon Oath. 


And of Bills, there are ſeveral Sorts, The ſeyeral_ 
to wit, an Original or firſt Bill for 4% . 
Relief; Bills of Diſcovery on the 
Popery Acts: —Bills of Diſcovery of 
Evidence, Sc. (for which, ſee Title 
Witneſſes, &e:) — an amended Bill; 

—— a ſupplemental Bill ; — a croſs 
Bill, for Relief or Diſcovery ; —— a 
Bill of Interpleader; a Poſſeſſory, 
or Injunction Bill ; — a Bill of Review 

* 7282 r 


1 
' 


Bills. | 
and Reverſal; — a Bill original after a 
Decree ; = a Bill of Revivor; —— 
Bills guia timet, (under which are the 
Proceedings on Bills to perpetuate the 
Teſtimony of Witneſſes to Wills; Deeds 
or Truſts,)—— and Bills of Peace. 


The Bill taken The original Bill in Equity, anſwers 

iche Cn to the Libel in the Canon 12 as the 

— Subpena does to the Citation; and the 
praying general Relief, according to E- 
quity and good Conſcience, is in the 
Nature of the ſalutary Clauſe in the 
Libel; and the narrative Part, is in the 
Nature of the Poſitions ; and the in- 
terrogatory Part in the Nature of the 
Articles; and the Prayer of Relief, af- 
ter the Manner of the antient Libel; 
and in the Bill the Fact muſt be ſet out 
as it is, with all equitable Circumſtan- 
ces, and proper Interrogatories framed, 
and put to the Conſcience of the De- 
fendant, upon the feveral Facts and Cir- 
cumſtances. 6 | 


But note, according to the antient 
Civil Law, the Litis Conteſtatio, was be- 
fore the Pretor, and the Poſitions and 
Articles before the Jodge; but the mo- 


dern Libel of the Canoniſts, was form- 
ed from the Libel, the Poſitions, and 
the Articles, for Diſpatch thrown into 
one, and now called Libellus Articulatus: 
So in Equity, the Libel, Poſitions, and 
Articles, are thrown into one Bill ; and 
ence 


Bills. | 207 
hence it is that no Interrogatories, can No laterrogate- | 
be put, that do not ariſe from ſome Fact, u the Bill but 
alledged or charged in the Bill; and if hr ae om 
the Interrogatories do not ariſe from the « in the Bill. 
Facts alledged in the Bill, but are totally 
foreign to it, the Defendant may refer 
them for Impertinence, or he may de- 
mur to ſuch Interrogatories, as having 
no Foundation in the Bill; or he may 
omit to anſwer them; and if there be 
Exceptions for want of an Anſwer to 
ſuch Interrogatories, the Exceptions, on 
a Referrence, will be over-ruled with 


| Coſts. Gail. 132. Maranta, 265. 308. 


Bills muſt be true in Subſtance, Mat- How it is to be 
ter plain, yet ſufficiently alledged, with all Kabir f Pane, 
neceſſary Circumſtances, as Time, Place, to be obſerved 
Manner, and other Incidents: They — 
muſt be for Matters properly cognizable 
in the Court where they are filed; the 
muſt have convenient Form, and mu 
neither be ſcandalous, prolix, or imper- 


tinent; and muſt be ſigned by Counſel 


and Attorney. 


The Bill was originally filed, - before 
the iſſuing of the Subpana, and was a 
Petition for it. : 


Bur there being a Deviation from the And noSupene 
Practice that proved burthenſome to the 9, watt 
Subject, it was enacted by 6 Arne, ch. 

IO. pars, That no Subpæna, or other 
Proceſs for Appearance, ſhall iſſue out 
of any Court of Equity, until after the 


Bill 
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Exception: Bill is filed with the proper Officer, ex- 
cept in Caſes of Bills for Injunctions, to 
quiet Poſſeſſions, to ſtay Waſtes, or 
Suits at Law commenced, and a Certi- 
ficate thereof brought to the. proper 
Officer, who uſually makes ot 
nas, or other Proceſs in the ſeveral 
Courts of Equity, under the Hand of 
the Officer, who uſually files Bills in 
Equity, for which Certificate he ſhall 


have no Fee: 


How tobe pre- The Bill is to be in roſſed on Parch- 
pared fer gung. trient, and is to be ſigned hy Counſel 


and Attorney, and is to be filed in the ® 


Chief Remembraneer's Office, for which 
the Plaintiff is to pay the Fee of one 
Shilling and ſix-pence; and the Plain. 
tiff may then iſſue his Subpzna againſt 
the Defendant to compel him to appear: 


fill for tnjunai- Where, a Bill is filed for an Injuncti- 
on, to lopFro- on, to ſtop Proceedings on a Decree, 
ceedings on a . | ; 

Decree, the an Affidavit is to be made by the Plain- 
Facts tobeve- tiff, at the Foot of the Bill, that the 


wi. ſeveral Facts charged in the Bill are 


true. 


Injun®tion, is If the Bill is to quiet the Poſſeſſion of 

— ſtay Waſte, or to ſtay 

| Proceedings at Law, an Injunction is 
to be prayed therein, 


Perſon out of the Where a Perſon, who is out of the 
ringdom filing Kingdom, files a Bill in this Court, and 
Court, to give that it ſo appears upon the Face of the 
Security to pay | | ill, 


Subpe- 


* 2 po. 2 _= * 
—_—. . + == 
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Bill, or by Affidavit, the Court, upon 
Motion of the Defendant's Attorney 
thereon, will order the Plaintiff to give 
reaſonable Security to pay the Coſts, in 
caſe the Bill ſhould be diſmiſſed ; and 
this Motion may be made before the 
Defendant hath anſwered. And ſo it has 8, in fome Caſes 
been ordered in ſome Caſes, where the where the Plains 
Plaintiff hath been in Priſon, (and eſ- prison. 
ally if not at the Suit of the De- | 

ndant) and inſolvent, but, in this lat- 
ter Caſe, it is according to the Circum- 
ſtances. | 


Bills to which Anſwers are to be put Bills, what 
in, pray the following Writs, 'viz. The e rer. 
Writ of Subpæena, Duces tecum; the 
Writ of Injunction to ſtop Proceedings 
at Law; and the Writ of xe exeat Regno. 


The Bill againſt Force, Fraud, and idem. 
Waſte, Cc. and all poſſeſſory Bills, pray 
Injunctions to be reſtored ot quieted; 
as alſo Injunctions, in Nature of Writs 

of Eftrepement, to prohibit Waſte, Ge. 


By the 8th General Rule, upon filing, RULE, 8. 
any Bill againſt His W Arkirtes E a 
General, to be relieved againſt any In- Attorney Ge 
formation, Scire facias, or other Matters, ceedings thereon. 
His Majeſty's Attorney General ſhall 
not be ſerved with a Subpana to anſwer 
but ſhall be attended with an atteſted 
Copy of the Bill, and an Order deſiring 
His Majeſty's Attorney General to an- 
Vol. I. þ ſwer 


—— — 
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Whether a S@b- 


frena ſerved, and 


a Bill filed, is a 
Lis pendens a- 


gainſt all Perſons, 
Agreed, it is not, 


if there is only 


A Subparna ſerved comes from the 


and no Bill filed, 


ever ſo remote; for otherwiſe a Man, 


But where a I But where a Man is to be affected by a 


fenden is to al- 


fe, there muſt 


bc a cont mued 
Proſecution. 


| Bills, 
ſwer in four Days after ſuch Service, 
which. Order the Chief Remembrancet 
is to enter of Courſe; and if His Ma- 
jeſty's Attorney General ſhall fail to 
anſwer within that Time, upon Affida- 
vit made of ſuch Service, and Motion 
thereon, an Order ſhall be granted to 
ſtay Proceedings until Anſwer, or fur- 
ther Order of the Court, and his Anſwer 
is to be put in without Oath. | 


A Subpana ſerved and a Bill filed, is 

a Lis pendens againſt all Perſons; but the 
Service of a4 Subpena, without a Bill be- 
ing actually filed, makes no Lis pendens: 
But the Bill being filed the Lis pendetis 
Service of the Subpana;, 

though it be not returnable until the 
next Term, and though the Party lives 


upon the ſervice of the Subpizna, inigtit 
alien his Lands, and prevent the Juſtice 
of this Court; but that being by the 
Counſel. obſerved to be a hard Fiction 
in Equity to bind Purchaſers, it was 
propoſed that ſome Courſe might be 
taken, by having ſome public Record 
or Kalendar kept, whereunto Purchaſers 
might have reſort, and ſee what Lands 
are in Demand in this Court, as they 
may at Law, in Caſe of Fines. Cur. 
adviſare vult. 1 Vern. 318. Anonymus. 


Lis pendens, there ought to be a clo 
and continued Proſecution. | 


In 


Bills. 


In the Caſe of Preſton againſt Tubbin, i 
1 Vern. 286. it was faid, that if a Man 
has. exhibited his Bill to have Articles 
performed, there he may, by an Original 
Bill, affect a third Perſon with Notice 
of the firſt Suit, that ſhall come in and 
purchaſe the Eſtate pending that Suit 
for, otherwiſe, though a Man has pro- 
ceeded never ſo cautiouſly, and immedi- 
ately exhibited a Bill to have Articles 
3 —— yet a Stranger may come 
im, in the mean Time, and prevent him 


X- But that was denied by the Court, . 
who faid that with actual Notice, you 
may affect any one by an Original Bill; 
but as to Notice purely by a Lis pendens, 
vou ſhall not affect any one, who is no 
arty to the Suit þy an Original Bill ; 
unleſs the former Cauſe has proceeded to 
a Decree, and that there is not that 
Danger in the Caſe, as the Counſel for 
the other Side apprehends ; for if the - 
firſt Suit be proceeded in with Effect, 
all Perſons that come in pendente Lite, 
though they be no Parties to. the Suit, 
their Intereſt ſhall be bound, and avoided 
by the Decree in that Cauſe. 


2 Williams, 482, it was declared by 


Notice, and fot a valuable Conſideration, 
7 P 2 1 


In the Caſe of Sorrel againſt Carpenter, 4 Purchaſe | 
pendente Atty | 
Lord Chancellor King, that a Purchaſe not Notice, 


pendente Lie, though without actual and for a valua- 


— — 
— — — en EE nn . 


bleConſiderations yet ſhall be ſet aſide; and that though 


bet if there be in this Caſe the Rule of Equity be hard, 
ul de dg Jet is in imitation of the Common 
diſcount Law, where in a real Action, if the De- 
fendant aliens, pending the Writ, the 
Judgment will over-reach the Alienation ; 
but as it is hard enough, in ſome Caſes, 
to make People take Notice of a Decree, 
it is ſtill harder to oblige them to take 


Notice of the Pendency of a Suit, it 


being a difficult Matter to ſearch for 


Bills in Equity, of to be able to get 

| Notice of them; and that therefore, in 
- Caſe of a real Purchaſe, pendente Lite, 
— and the Plaintiff ſhall be held co ſtrict Proof; 
the Hearine, be and if any Flaw at the Hearing, be on 
mall not amend. the Plaintiff 's fide, the Court will not 
let him amend ; but if the Purchaſe, 

pendente Lite, be fraudulent, and to 

elude the Juſtice of the Court, it ought 


to be diſcountenanced, 


r „ Ml ts * * 


8 1 ad. 


By whom a Bill may be brought in this 
| | Court. . 


1 HE Court of Zxcheguer, though an 
xchequer, it's xt . 

firſt Inſtitution, antient Court of Equity, yet was 

originally but a private Court, and in- 

ſtituted only for conveying the King's 

Treaſure and Revenues into his Coffers, 

and no Perion, by Act of Parliament, 

allowed to ſue therein, who was not a 

Miſter, or Servant to a Miniſter od 

the 


Bills. 
the Court: But in proceſs of Time, 

this was overlooked ; and now, whoever 

will, may . Suits this _ 

either in Law or Equity: But in order 1t's Jurifdiaion 
to give Juriſdiction to the Court, the dam he Plan. 
Plaintiff, in every Bill filed in this tif is_t6 inchtle 
Court, ſhall ſurmiſe, that he is Debtor to juno ct 
the King, and that for the wrong the the Court, 
Defendant doth him, he is leſs able to 

ſatisfy the Debt which he owes to his 

Majeſty at the Receipt of this Court; 

or for want thereof, the Defendant may 

demur to the Bill, and the Demurrer 

ſhall be allowed. | 
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= If the King ſues for Equity in this bin for de King 
F Court,” the Bill is filed in the Name of 10e, he Ar! 


his Attorney General, Name. 
The King may ſue in Chancery for The King may 
Equity. 1 Rolls Abr. 373. foe for ul. 


The Chancellor himſelf may ſue or The Chancellor 
may ſue, or be 


be ſued in Equity, but he cannot make g n Nan, 
a Decree in his own Cauſe. Ibidem. — 


If an Alien purchaſes Lands, in the ne King ma 
Name of another, admitting the King fc in Equity to 
is intitled to the Truſt, yet he muſt ſue _ — 
in Equity to have it executed. [biden ute executed. 


194. | 


A Bill may be brought in behalf of — fr FEM 


an Infant in wen!re ſa mere, and an In- of an Intant in 
P 3, junction ventre ſa mere. 


"7 Bells. 
junction obtained to ſtay Waſte, 2 Vern. 
711. 


Any one may Any one may bring a Bill as Prochein 

beet 4 Bil l. amy to an Infant without his Conſent, 

fant, but not of becauſe it is at his Peri} that brings it to 

without ber be anſwerable to the Event; but none 

Conſent. can bring a Bill in the Name of a Feme 
Covert, as her Prochein amy, without her 
Conſent ; and if ſuch Bill be brought, 
upon her Affida vit of the Matter, it will 
be diſmiſſed. Agreed by the Court, 
Mich. 1713. between Andrews and Cra- 
dock. See Bacon's Equily, Ca. 72. 


Ibo are to be Parties to it. 


Care to be taken * is not any Thing, in which 
„ Courts of Equity are at this Day 
brought before more careful and exact, than in ſeein 
Court will make that all proper and neceſſary Parties ar 
no Decree, brought before the Court by the Plain- 
tiff 's Bill before they determine the Suit; 
and this they do, in order to prevent 
multiplicity or circuity of Suits; there- 
fore, Counſel are to be moſt eſpecially 
careful, that they make all Perſons what- 
ſoever Parties to the Bill, who are in 
any Sort concerned, in Intereſt, or their 
Repreſentatives ; for if, upon the Hearing 
it ſhall appear, that any ſuch Party is 
omitted, the Court will make no De- 


Cree, 
And 


Bills, 


And where a neceſſary Party is want- 
ing, the Defendant may, for this Cauſe, 
demur at the Hearing ; and the Demur- 
rer ſhall be allowed, and the Court will 
either diſmiſs the Bill, or will order the 
Cauſe to ſtand. over, with Liberty for the 
Plaintiff to amend his Bill, and the 
Plaintiff is to Pay, to the Defendant, the 
Coſt of the Day, re 


If it appears to the Court that a very 
neceſſary Party is wanting, and that 
without him no regular Dectee can 
made; as where a Man ſeeks for an Ac- 
count of Profits, or Sale of a teal Eſtate, 
and it appears, upon the Pleadings, that 
the Defendant is only a Tenant for Life, 
and conſequently, the Tenant in Tail, 
cannot be bound by the Decree. And 
where one Legatee brings a Bill againſt 
an Executor, and there are many other 
Legatees, none of which will be bound 
either by the Decree, or by the Account 
to be taken of the Teſtator's Aſſets, 
and each of theſe Legatees, may draw 
the Account in Queſtion over again at 
their Leiſure; or where ſeveral Perſons 
are intitled as next of Kin, under the 
Statute of Diſtributions, and only one of 
them is brought on to a Hearing ; or 
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The Defendant 


may demur at 
the Hearing for 
want of Parties, 


When the Plain- 
tiff 's Bill ſhall 
be diſmiſſed with 
Coſts, and when 
it ſhall be ad- 
journed over for 
want of Parties. 


where a Man is intitled to the Surplus 


of an Eſtate under a Will after Payment 
of Debts, and is not brought on; or 
where the real Eſtate is to be fold under 
a Will, and the Heir at Law is not 
brought on; in theſe, and all other Caſes, 

P 4 where 
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Þbidern, 


= 
| where the Decree cannot be made uni: 


form, the Plaintiff ſhall not Proceed 
for, as on the one Hand, the Court wil 
O, 


do the Plaintiff Right; on the other 
Hand, they will take Care that the 
Defendant is not doubly vexed ; he 
ſnall not be left under pfecarious Cir- 
cumſtances, becauſe of the Plaintiff, who 


> gf have made all proper Parties at 


and whoſe Fault it was that it was 


| not ſo done : And therefore, in all theſe 


Caſes, it is conceived, that the antient 
Rule of diſmiſling the Bill with Colts, 
for want of abſolute and neceſſary Parties, 


js the ſureſt Wey to go by. 


But to this it will be objected, that 
the late Practice hath been to let the 
Cauſe ſtand adjourned over, on Pay- 


ment of the Coſts of the Day, and to 


direct the Plaintiff to amend his Bill, 
and make proper Parties; and in many 
Caſes, this is a very juſt Rule and Deter- 
mination, as where the Party wanting to 
be brought in, is purely a Party pro 
Forma, as in the Caſe of a Truſtee, or 


an Executor, againſt whom there needs 


no further Examination of Witneſſes. 
And it is ſaid, that tq ſupply the Want 
of Parties, in Caſe of an Adminiſtration 


de bonis non, Courts of £9 quity have di- 
rected, that, upon the Pl 


aintiff 's pro- 


ducing ſuch Adminiſtration, or any other 
Adminiſtration, or Probate of a Will 
| before 


MVSEVM 


BRITANNI wh 


. 8 
way "Og" > 
— * 2 
N 
# ” X 3 


Bilk. 217 


before the Officer, the Account ſhall go 
„ | 


But where the Party, which is wanting, Ibidem, | 
is a ſubſtantial and neceſſary Party, and 
where he may controvert the Plaintiff 's 
very Right to the Demand in queſtion ; 
and where he may deny it by his Anſwer, 
and put the Plaintiff and thoſe other 
Defendants, who have anſwered, to un- 
dergo a freſh Examination of Witneſſes, 
(for no Body will ſay that the Examina- 
tion, taken before the coming in of this 
new Defendant's Anſwer, ſhall either 
bind or affect his particular Caſe) and 
where the Plaintiff muſt reply to this new 
Defendant's Anſwer, i where both 
Parties muſt examine all over again, 4s 
uovo, and where the Cauſe muſt alſo bg 
ſet down, de nouo, as againſt this new 
Defendant, it is not conceived of what 
Effect it can be to the Plaintiff to have 
his Cauſe ſtand over, or where he is ta 
find his Account in the Event of ſuch 
Proceeding : And it ſeems, in this Caſe, 
to be more juſt, that the Bill ought ta 
ſtand diſmiſſed with Coſts, and that 
the Defendants, who are unneceſſaril 
brought on, ſhould at leaft have their 
Coſts for this Vexation, and that the 
Plaintiff ought to be at Liberty to bring 
anew Bill, and make proper Parties as 
he ſhall be adviſed : But all this is in 
the Breaſt of the Court to do as they 


pleaſe, See 1 Williams 428. 


For 
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For the further Proceedings, in order 
to bring the Cauſe on again, where it is 
Ordered to ſtand over for want of Parties, 


See Title Hearing. 


They only are The Plaintiff made ſeveral Parties to 
Parties to, = Bill. his Bill, but omitted praying Proceſs | 
againit whom þ | p | 
Proceſs is pray- àgainſt ſome of the moſt material: The 
« Defendant pleaded to the Bill, the Want 

of Parties; Lord Chancellor ſaid, the 
Plaintiff may complain and tell Stories, 
of whom he pleaſes, but they only are 
.Defendants againſt whom Proceſs ie 
prayed, and no Proceſs being prayed 
againſt ſome of the Parties, they ſtill 
are not Defendants, conſequently, the 


Plea is good. 1 Williams, 593. 
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V a Partybe If one of the Defendants is proſecuted 3 5 
proſecuted to a to a Sequeſtration, the Cauſe can be 
Sequeſtration, 


the Cauſe may carried on without him. Mich. 1699. 3 
be carried on between Parker and Blackburn. Bac. 


without him. Equ. Ca. 7 3 


All Perſons hav Tf two or more have a joint Intereſt | 
bel anden regularly, they muſt be all Parties to 
Executors, &c. the Bill; ſo if two or more are liable to 
are to be Parties. 4 Demand, you cannot proceed againſt 
one alone. 2 Fern. 195. So all Execu- 
tors, Truſtees, or their Repreſentatives, 
are to be made Parties: But this Rule 
may be diſpenſed with, if any of them 
are not amenable, or if they have ſtood 


out Proceſs to a Sequeſtration. Bas. 
Equ. 72. , 
ut 
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But in caſe of a Charity, it is not A Charity fall 
neceſſary that all the Ter-tenants ſhould We. Difkculey, 
be made Parties; for every Part of the Er 
Land is liable, and the Charity ſhall not 
be put to that Difficulty : But the Ter- 
tenants may, if they ſeek a Contribu- 
tion, undertake to make them Parties 
to the Information, or help themſelves, 
by ſuch Courſe, as they ſhall think fit. 
WT 1 Salk. 163. Attorney-General againſt 
Shelly, 1 Williams, 599. 


lf a Perſon claims any Thing due Executers to be 
om the Teſtator, the Executor muſt c.. 
e made a Party. Nel. Ch. Rep. 334; 
d where there are ſeveral Executors, 

ey muſt all ſue, and be ſued, 3 Ch, 

= 9% 


lea Legatee of a Term ſues for it, he idem. 
nuſt make the Executor a Party, al- 
hough he alledges he has his Aſſent; 
between More and Blagrave. 1 Ch, Ca. 

277. ; 


So, if an Executor does actually re- Itidem, 
leaſe, yet he muſt be made a Party to 

the Suit. Hillary 1681, between Smithby 

and Hinton. 1 Vern. 31. 


But if the Plaintiff ſues one Execu- Unleſs the Bin 

or, and alledges, in his Bill, that he n Ea 

loes not know who the other Executor 

8, and prays a Diſcovery, this will be 
no 
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Bill againſt Exe- 
Eutors in Truſt, 
Cftuique truſt, 


or reſiduary Le- ty 


tee, not be 
arties. 


Rill may be 
brought againſt 
one Executor 
only, for Diſco- 
very of his own 
Receipts and 
Payments, 


Obligors, how 
to be ſued in 
Equity, 


Bil. 


no Cauſe of Demurrer. Ruled Mich. 
1682, between Boyer and Covert. 1 
Pern, 95. 


Tf a Bill be to be relieved, touching 
a Leaſe for Years, or other perſonal Du- 
againſt Executors, though the Exe- 
cutors be but Executors in Truſt, yet 
it is not neceſſary to make the Cefuique 
zruft, or reſiduary Legatees, Parties, 
1 Vern. 261. f 9 


The Plaintiff, being reſiduary Legatee 
brought his Bill againſt the Defendant, 


who was one of the Executors (without 


his Co. executor who was beyond Sea) 
to have an Account of his own Receipts 
and Payments ; the Defendant infiſted 
that his Co-executor 'ought to be made 
a Party ; but Lord Chancellor ordered 
the Cauſe to go on, and ſaid, that if any 
Thing appeared difficult on the Account, 
the Court would take Care of it; and as 
a Bill may he brought againſt one Fac- 
tor, without his Co- factor, being be- 
yond Sea, that the ſame Reaſon held 
here. Mich. 1698, between Cowſlad and 


Cely. Bac. Eg. Ca. 73. 


If any one ſue in Equity an Executor 
of an Obligor, to diſcover Aſſets, all 
the Obligors muſt be made Parties, that 
the Charge may lie equal, 2 Yent. 348. 
The Reporter adds a Q»#re, whether 
the Principal may not be ſued * 

| thoſe 


Bills, 


thoſe who are bound as Sureties. Vid- 
Nel. Ch. Rep. 105, where it is held not 
to be neceſſary to ſue all the Obligors, 
and that any one who is compelled to 
pay the Money, may compel others to 
contribute. 


But it is clear, that if a Judgment be 
had at Law againſt one Obligor, you 
may ſue the Executor of him alone, to 
diſcover Aſſets, &c. becauſe the Bond is 
drowned in the Judgment. 2 Vent. 348. 
2 Ch. Ca. 29. S. P. | 


But in the Caſe of Co/lins and Griffith, 
2 Williams, 313, it was determined, 
that if two Obligors are bound in a 
Bond, jointly and ſeverally, and one 
dies, the Executor of the deceaſed Obli- 
r, may be ſued in Equity for the 
bt, without making the ſurviving 
Obligor a Party ; . for otherwiſe, there 
would be no Difference in Equity be- 
tween a Joint-bond, and one joint and 
ſeveral; and what was intended to 
ſtrengthen the Security, would tend to 
hurt it extremely ; but he may compel 
the other Obligor to contribute towards 
Payment of the Debt. | 


It is faid that the Heir may be ſued 
alone for the Payment of a Bond Debt, 
if the Repreſentative is out of the King- 
dom, and the Heir ought not to demur ; 
becauſe the Repreſentative of the = 

ſona 
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Executors of one 
Obligor may be 
ſued, where two 
are bound jointly 
and ſevetally, 


Heir my iti 
ſome Caſts be 
ſued for the 
Payment of the 
Debt of his An- 
ceſtor, without 
making the Exe- 
cutor or Admi- 
aiſtcator a Party. 


222 . Bill. 

ſonal Eſtate is not a Party, for it is not 
a Thing of abſolute Neceſſity; but 
there are ſeveral Excuſes, which the 
Court are to judge of at the Hearing; 
as that he is beyond Sea, not to be found, 
or the like. 1 Williams, 684. See 
Moſeley's Rep. 85. Daranda againſt 
 Hhittingham, Mich. 1528. 


tbidetn. And in the ſame Caſe, although it 
was allowed to be the ſtanding Rule 
of the Court, that the perſonal Eſtate 
is to be applied firſt to pay Debts; and 
therefore, the Repreſentative of the 
perſonal Eſtate, is to be 4 Party, be- 
cauſe he might ſhew he had ſatisfied the 
Debt; yet this Rule was diſpenſed with, 
and a Demurrer put in by the Heir of 
the Obligor, becauſe his Adminiſtrator 
was not à Party, was over-ruled : But 
in this Caſe, the Defendant, who had the 
Right, oppoſed the Plaintiff in taking 
out Adminiſtration, and would not dit- 
cover where the Inteſtate died, or ad- 
- miniſter to him. 1 Fern. 95. 2 Vern. 


195. 


The Heir of the One ſeized of Lands in Fee, binds 


—— ve# himſelf and his Heirs in a Bond, and 


brought againſt deviſes his Lands to J. S. in Fee, and 
on 2 : dies. In a Bill brought upon the * 3d 
William and and 4th of William and Mary, ch. 14, 


= 88 Eng. to effect the real Aſſets in the 


in his Hands, Hands 
and to ſubject | |; 

hun tothe Debt, 

* 4 Ann, ch. 1 5 Trißb. 
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Hands of the Deviſee, and to ſubhject 
him to the Payment of the Debts; Lord 
Chancellor ſaid, the Deviſor's Heir muſt 
be made a Party; for it is the Act of 
Parliament makes this Aſſets in the 
Deviſee's Hands, and that requiring 
the Heir to be made a Defendant, the 
Remedy therein preſcribed muſt be fol- 
lowed, and this Bill in Equity is as an 
Action at Law; otherwiſe, it there were 


M_W_—_ YER 


© BW ro Heir: And perhaps it might be other- 

4 wiſe too, if the Bill had charged, that 

4 the Plaintiff had made Inquiry, and 

4 could find or diſcovef no Heir. 1 Peer 

a Willams, 100. . = N 

« It a Man grants a Rent- charge, and Grantee af Renls 


afterwards ſells the Lands by Parcels, dar ul 
and the Grantee ſues for the Rent, .he Purchaſers 
muſt make all the Purchaſers Parties. 


Cary, 3. 33. 


The Bill being to have an Account A Truſtee for 
of a Truſt, the Defendant pleaded, that eg de an he 
he was intruſted for three Children, . count by one 
for the Plaintiff and his two Brothers, per ac 07g 
and that the other two not being made 
Parties to the Suit, he was not bound 
to anſwer ; for otherwiſe, he might be 
thrice called to an Account for the ſame 
Matter, and the Plea was allowed 

ich. 1682, between Hana and Stevent. 
I Vern. 110. | | 


WW 


But 


2.24 Bills, 


n But if A. deviſes ſeveral Legacies to 
the others, B. C. and D. and that if his Eftate fell 
ſhort, each to abate in Proportion; in 
this Caſe, one alone may ſue for his Le- 
gacy, and it is not neceſſary that the 
other Legatees ſhould be made Parties. 
Mich. 34. Cur. 2, between Haycbe and 
Haycock, 2 Ch. C 124, though one 
Legatees may ſue, yet if the Reſidue 
of the perſonal Eſtate be deviſed to 
three, © whether one of them alone, 
may ſue for his Part; and vide Nel. Ch. 
Rep. 243, where it is held that he 
cannot. Fe 


Plaintiff at Law If a Bill be. exhibited againſt the 
Party to a Bit, Sheriff and Plaintiff at Law, to be re- 
tobe relieved. lieved againſt a Bail-bond aſſigned by 
bond, afgnes Fraud, by the Sheriff, let the Proof of 
by the Sheriff, the Fraud be never ſo ſtrong; yet if the 
Plaintiff at Law is not ſerved with an 
Order to anſwer; ſo as to be made 4 
Party, the Plaintiff can have no Relief: 
Ordered by the Mafter of the Rolls 
Mich. 1682, between 1zrael and Nar- 

 bourne. 1 Lern. 87. | 


AllPerſons Upon a Bill for the fpecifick Perfor- 
— = hw 4s of a Covenant, hor Hand and 
— a with A. for the Benefit of B. 4 
Promile. muſt be made a Party to the Suit; but 
if it had been only a Promiſe, . eithe! 
A. or B. might have brought the Action, 
according to the Caſe in Zelverton's Re 


port 
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ports, Hill. 1638, between Cook. and 


"15 72 OLI M1 It -1 80 ee 

In a Bill to be relieved, againſt an Perons aging 
Award, made by ſome of the Members —— 
of the Eaſt- India Company, touching may de mur. if 
the quantum of Freight, due to, the e Partien. 
Plaintiff from the Company, the. Ar- 


e bitrators and ſome of the ; partieplar 

an Members being made Defendants, . they 

to demurred to the whole Bill; becauſe the 

Ie, Plaintiff could have no Decree againſt 

5 . them, and. their Anſwers would be no 
e 


Evidence againſt the Compagy;. and the 
Plaintiff might examine them as Witt: 
neſſes; and the Demurrer. Was allowed, 


the without n 1, to anſwer, as to 
re- to Matters of Fraud and Captriyance. 
Wy Trinity 1100, : between Doctor, Stewart 


and. the Ea Jada Company. 2 Vern, 
380. ; „ 


A. having omlawed B. brings a Bill where a Peron 


e 3 

lie: WiMWagainſt B. and C. 4 Truſtes for B. with ie fued, 
olls Reſpect to an Annuity, to ſahject this mutt her his 
N-. Annnity to the Plaintiff's. Debt; and it r 


vas. objected; at the Hearing; "that this General a Party 
Bill did not lie, all che, Defandant's 8 
ſtate being . forfeited to the Crown. 

4 a he Court declared, that foraſmuch as 

dy the. Outlawry, all the. Defendant's 


3 tereſt, as well equitable, as legal, was 
e\thcWrfcited. to the Crown; and though the 
C100 baiatiff was antitled to a Grant there- 
s Re from the Crown, which upon Appli- 
poſt 8 r 


-x WV. 


taken out, 


General 2 


pe 
Heir. 


Term, 
Rolls, 


Truſt continued in 

they directed the Plaintiff to 
et ſuch Grant, and make the 
Party, 
Williams, 6. 


it a derivative A, made a Mortga for 5001. to B. 
Morte: | he for ſecuring 3 gol. 51 tereſt, B. al- 
— — the ſigns the erm to C. redeemable by 
or his 4 himſelf, on Payment of 300l. C. brings 
n a Bill againſt A. to redeem, or be fore- 
y. cloſed; Bl. the original Mortgage. or 
in caſe of his Death, his Repreſentative 
2 Williams, 


might have paid the 
tonal Eſtate 
eaſe the r Eſtate in Favour 


of Dunſcombe again 
by the 


and then to come 
44 The Defen- 
the Bill, 


made a Party- 


1720, 
that there 1s 


Bills. 
making the Executor of the Mortgagor, 
a Patty ; becauſe the Bill being only to 
forecloſe the Equity, the Plamtiff need 
only make him a Party, who has the 
Equity, v iz. the Heir, and that the 
Courſe is ſo: Neither is the Plaintiff the 


meddle with the perſonal Eftate; or to 
run into any Account thereof; and if 
the Heir would have the Benefit of any 
Payment, made by the Mortgagor, or 
his Executor, he muſt prove it. See 


I 3 Williams, 333. The like Determi- 
8 nation was made in the Court of Cban- 
y tery in this Kingdom, in the Caſe of 
75 Lord Gowran againſt ' Stepney Rawſon, 


T _ 1738. This Proceeding of bring- 
ing the perſonal Eftate, in Aid of the 


real Eſtate, in Favour ' of the Heir, 
155 might have prevailed in the Times of 


the feudal Tenures, that he might be 
the better enabled to perform tiie Ser- 
vices of the Feud; but as theſe Tenures 
have been long ſince aboliſhed, it is 
thought this Reaſoning, from thence, 


courſe. 


* — 

e Boop | 

4 we But in the Caſe of A Cxnaban Rain 
„ a0 agee, in this Court, Trinity Term, 


747 ; the Plaintiff, as Heir at Law to 
he Mortgagor, brought a Bill to re- 
leem : It appeared on the Hearing, that 
he Mortgagee had been ſeveral Years 
the Poſſeſſion of the mortgaged Pre- 


2 miſſes, 
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Mortgagee, any ways bound to inter- 


ſhould' in this Reſpect, have ceaſed f 


But if there hay 
been a mixed 
Poſſe ſſion be- 
tween the Mort - 
gagor and Mort- 
pagee, and the 
Mor tgagor and 
Mort pagee die, 
on a Nill brought 
by the Heir of 
the Mortgagor o 
redeem, the Re- 


| 
= 
| 
' 
| 
= 
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preſentative of 
each muſt be be- 
fore the Court. 


The Reaſons. 


Bills. 


miſſes, and in the Perception of the 
Rents and Profits, and it alſo appeared 
that the Mortgagor at ſeveral Times 
interrupted . the Mortgages s Poſſeſſion, 
and receiyed part of the Rents, and it 
was charged by the Bill, that the Mort- 
gagee had; in the Life- time of the Mort- 
gagor, received more than ſufficient 
to pay off the Mortgage - money: But the 
Plaintiff had not made the Executor or 


Adminiſtrator of the Mortgagor a Party ; 


wherefore the Court ordered the Cauſe 
to ſtand over, with Liberty to the Plain- 
tiff to amend his Bill. 


The Reaſons given by the Court, 
why the Executor or Adminiſtrator of 
the Mortgagor was a neceſſary Party, 
were; that if the Mortgagee had re- 
ceived more out of the Premiſſes than 
ſufficient, to diſcharge, the Mortgage- 
money, the Executor or. Adminiſtrator 
of the-Mortgagor, only had a Right to 
call the Mortgagee or his Repreſentative 
to an Account for it; and if he had not 
received ſufficient, and the Executor or 
Adminiſtrator of the Mortgagor was not 
a Party to the Account, yet he may at 
any Time file his Bill, and charge that 
the 1 was ſatisfied by the Per- 
ception of the Rents and Profits; ſo that 
the Mortgagee or his Repreſentative, 
might be haraſſed by various Suits; and 
the Repreſentative of the Mortgagee 
muſt alſo be a Party, for if the Mortgagee 


had received more than ſufficient to Pay 
0 
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off the Mortgage - money, his Repreſen- 
tative muſt anſwer it out of his A ets. 


A Truſtee may in ſome Caſes fue in Where » Truf- 
his own Name, but ordinarily the Ceftui- on Name, the 


ue Truſt, muſt be made a Party. 1 Har. Cſtuique Truft, to 
2 Pratt. 3d Edit. 255. | art 


The Defendant may demur for want Demurring may 
of Parties to the Plaintiff's Bill, and partie, before 
this as well at the Hearing, as before Anſwer, or at 
Anſwer ; for the Court cannot make * 
a proper Decree, where all Perſons who 
are to be bound by it, are not before the 
Court. See Title Hearing, and Title 


Demurrer, 


In the Caſe of Wills and his Wife, The Gael 
againſt Holt, and others in this Court, {ave to bring 


16th July 1750, it was determined upon gg —_ 
Motion, that where there are neceſſary the Defendants, 


Parties to be ſerved, who are in foreign hen the other 
Parts, and that there can be no inferior in foreign Parts, 
Service, the Court upon proper Affi- r de 
davits thereof, will on Counſel's Motion, 

upon Notice, give the Plaintiffs Leave 

to bring on his Cauſe againſt the De- 

fendants, who are before the Court; 

and Mr. Prime Serjeant ſaid, the like 

Order was lately made in Chancery, in 

the Caſe of Archbold againſt Archbold, 

and in this Court in the Caſe of Barlo 

againſt Harris. 


9 1 


2580- u Bill. 


— Rule in Equity, where two of 
toa Demand, more are liable to a Demand, you ſhall 
_— ſhall | not proceed againſt one alone, but ſhall 
againſt, bring all the Perſons liable before the 


Court. 2 Vern. 195. | 


— 


Matters proper by a Bill in Equity. 


ARaavit where ff WARE muſt be taken in the Bill, 
Relief is de- that the Plaintiff of his own Shew- 
en Cates. ing, hath not à Remedy at Law, for 
that will be a good Cauſe of Demurrer, 

for this Reaſon : In ſome Caſes, - there 

mult be an Affidavit to the Bill, where 

Relief is demanded, guod wide antea, 

under Title wore gh But 7 1 is 

ropetly cognizable in a Court of E- 

vt becanſe it lies in the Dark, and 

is diſcoverable by the Oath of the De- 

fendant himſelf, and therefore, though 

an Action of the Caſe lay upon the 


Fraud, yet it is proper for a Bill in 1 


Equity. 


Where the Mat= And here it is a general Rule, that 


ter ofa Billis where the Matter of a Bill is merely in | 


merely in Pa. Damages, there the Remedy is at Law; 


mages, the Re- 


medy is at Law; becauſe the Dog cannot be aſcer- 
cience of the Chan- 


but if Fraud is tained by the Con 


mixed with 


them the Chan- cellor, and therefore muſt be ſettled by 
cellor will retain 3 = 
che Bill tall the a Jury at Law); wherefore, the Chancery 4 
Namages are lever tries the gruntym of the Damages Wl 
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In a quantum damnificatus, where there erunel by » 
is a demurrer to the Bill, unleſs there — 
be a matter of Fraud mixed with the 
Damages; as if A. ſues B. in a Cove- 

nant at Law, for Damages, and F. 

files a Bill for an Injunction, upon 

this equitable Suggeſtion, that the Co- 

venant was obtained by Fraud ; if A. 

files his Croſs Bill for relief upon the 
Covenant, the Court will retain it; bo- 

cauſe the validity of the Covenant is 

diſputed in that Court, and on a Head 


A 3 | properly cognizable there; and there- 
=& fore, if the validity of the Deed be eſta- 
= dliſhed, the Court will direct an Iſſue for 


the guan;um of the Damages, | 


== But a Man comes properly before a A Billin Equity, | 
a Court of Equity for the ſpecifick Per- ſpekisek "na 
formance of a Covenant; becauſe a Man tion ofa Covc+ 
is in Conſcience obliged to perform his * 
own Contract in Specie : And therefore, 
the Relief at Law, which only gives Da- 
mages for the Breach, or Non-perform- 
ance 1s inadequate, and conſequently the 
Plaintiff is proper in Equity for that 
ſpecifick Performance which he cannot 
obtain at Law, and therefore the Court 
retains ſuch Bills. | 
| 


But here a diſtinction is to be obſery- Where there is 


ed, that where the common Law would — -> 


give the ſame Relief, as a Court of Logos Beck 
Equity, there, if the Defendant deny dit mutt deny 
the Deed, and demur to the Relief, the tbe Deed, and 


demur to the 


Demurrer will be allowed. As if the Co- Relief, if he 
Q 4 venant 


— — <p <-> 


1232 

would have the 
Gauſe tried at 
Law; ſor if he 
anſwers and 
does not Demur, 
he allows the ju- 
riſdiction of the 
Court, and they 
muſt then De- 
cree, ſecundum 


equum & bonum. 


Where the Re- 


lief ſought is ſor 
a Duty, and not 
a Debt, or for 
the doing a 
Thing in Speie, 
the Defendant 

cannet demur, 

though he denies 


the Decd, 
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venant were to pay a Sum certain, and 
the Deed be denied, the Defendant hath 
a right to try it by a Jury; and there be- 
ing the ſame relief at Law in this Caſe, 
as in Equity, to avoid yCircuity, the 
Cauſe ought to be diſmifled, and left at 
Law; and the rather becauſe Equity 
doth not relieve where the Plaintiff hath 
the ſame relief at Law : But if the De- 
fendant doth not demur to Relief, but 
anſwers, and the Deed denied hy the 
Anſwer is proved in the Cauſe by two 
Witneſſes, the Court will Decree for 
the Plaintiff on the Hearing; but if it 
be proved only by one Witneſs, there 
the Court grants a leading Order to try 
it at Law, and then the Parties come 
back on the Equity reſerved ; becauſe 
the Defendant admitted the Juriſdiction, 
by anſwering and putting it in Iſſue, and 
not demurring thereunto. 


But where the Covenant is not for 
Payment of Money, 'but for the doing 
of a Thing in Specie; as conveying 
Lands, executing. Deeds, Sc. there, 
though the Defendant denies the Deed, 
yet he cannot demur to the Relief; be- 
cauſe the Plaintiff ſeeks a different Re- 
lief (and 1s intitled to it if the Deed be 
good) from what the Law can give him; 
and therefore the Plaintiff 's Suit is well 
inſtituted in the Court, fince he muſt 
come back for that Relief to Equity, 
after the Deed is eſtabliſhed at Law. 


Secondly, 
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Secondly, where Conveyances are de- In what Caſe 
fective, if they be upon valuable Conſide- Mortgagor Han 
ration, the Court of Equity will oblige make goods de> 
the Vendor or Mortgagor to make good ance, 
the Defect ; becauſe it 1s according to 
Conſcience, that he ſhould make good 
his own Agreement or Contract; and 
this, as well where there are Covenants, 
as where there are not: But where there 
is a defective Conveyance, without an 
equitable Conſideration, a Court do not 
in the general, oblige the Vendor or 
Mortgagor to make good the Convey- 
ance, although there be be a Covenant 
for further Aſſurance, 


The Court of Chancery will not retain Bil not admitted 
a Suit by Engli Bill, under ten Pound Cu Ge 
value, except in Caſes of Charity, nor under 40s. a 
under the value of forty Shillings per dE 
Annum in Lands. Bac. Equity Ca. 75. 


If a Bill is brought for a Sum under Bill for a Sum 
ten Pounds, the Defendant may either, ——ů 7. 
demur to the Bill, or move to have it diſmiſſed on 
diſmiſſed, as below the dignity of the 
Court. See Mo/eley's Rep. 3 50 


But it is ſaid, that where there is a Vnlc there be 
Fraud, or it is a complicated Matter, Matter be com- 
the Bill will be retained, though the Plicates 
Sum be never ſo ſmall. See Bunbury s 


Rep, 17: 
An 


. nally below the 


234 Bills. 


| The Court will An Action was brought at Law, for 

d a Sum origi- five Pounds, which by letting Judgment 
go by default, was encreaſed to fifteen 
Pounds, and the Defendant filed a Bill 
and moved for an Injunction, which 
was denied by the Maſter of the Rolls, 


Dignity of the 
Court, though 
by the neglect 
or miſmanage- 
ment of the 


Party, itha® Who declared, he had lately diſmiſſed a 
large. Bill on the ſame Account, becauſe the 


Sum was originally below the dignity of 
the Court, though by the neglect or 
_ miſmanagement of the Party, it had 
amounted to a Sum, the Court would 


take Cognizance of, Bunbury's Rep. 47. 


A Bill lies to fet A Bill in Equity lies to ſet aſide Letters 
Patente, dbtain - Patents obtained by Fraud. Attorney 
ed by Fraud. General ver. Vernon. 1 Vern. 277. 

A Solicitor may have a Bill for Fees 
only, if for Buſineſs done in this Court; 
and ſo he may when the Buſineſs is 
done in another Court, if it relates to 
another Demand the Plaintiff makes in 

this Court. 1 Vern. 203. | 


By a. Qhiciter for 


Fees. 


Suit not proper A Suit for ſmall Tithes not proper 

for ſmall Tithet. for Chancery, neither has it becen . uſed ; 
per Sir John Churchill as Amicus Curie. 
2 Ch. Ca. 257. See a late Act for re- 
covering them by Civil Bill. 


Bill by an Exe- - The Plaintiff being Executor, and his 
cutor againſt ſe- Teſtator greatly indebted, and being 
of his Teſtator, deſirous to be rid of the Aſſets, as far as 
in order to ſettle they would go, and that his Payments 


might 


DO AY ITS 


might not be afterwards queſtioned, fr damen, . 
brought a Bill againſt all the Creditors, far as the Aﬀets 
to the intent, they might, if they would d en. 
conteſt each others Debts, and diſpute 

who ought to be preferred in Payment; 

the Defendant being a Creditor, de- 

murred, for that the Bill contained mul- 

tiplicity of Matter, wherein he was not 

concerned ; but the Court over-ruled the 

Demurrer, and held it a proper Bull, 

and a ſafe Way for an Executor to take. 

Hillary, 1688, between Buckle and Atleo. 

2 Vern, 37- 


If A. obtains a Decree before the Or- Bill lies not to 
dinary, for a Pew in a Church, and he cg — ng 
brings a Bill for the Decree of this Cqurt, 
Court, to quiet him in the Poſſeſſion, 
the Bill will be diſmiſſed with Cofts ; 


for this Court executes not it's own 


Decrees by Bill, without examining the 


Juſtice of them, and we cannot examine 
whether the Biſhop hath done right ; 
nor will ſuch a Decree bind the Suc- 


ceſſors. 2 Fern. 226. 


Formerly, where two Bills were for TwoBillsin this 
one and the ſame Matter, the Practice — 
was to plead to the ſecond Bill; but the Defendant 
this Method being found both tedious have them re. 
and expenſive, it was altered, and the > oa 
Practice of referring the two Bills to a 
Baron, was ſubſtituted for the eaſe of 
the Suitor ; fo that now if a Bill be de- 
pending in this Court, and the Plaintiff 
files another Bill for the ſame Matter, 

the 
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the Court on motion of the Defendant's 
Attorney will refer it to a Baron, to in- 
ſpect the two Bills, and after ſuch Re- 
ference, and on Report of the Contents 
of both Suits, and on Counſel's Motion 
thereon, and on conſideration of the 
Matter, the Court will order the retain- 
ing or Diſmiſſion of the new Bill accord- 


ing to the Juſtice, and the nature of 


But if a Bill be the Caſe; and if the new Bill in this 
diſmiſſed — 
— +/ here, have his Coſts, and the like remedy 
he cannot «> for them as in other Caſes of Diſmiſſions 
on, he muſt before Hearing. And further, if the firſt 
plead fol Bill was in Chancery, he may ſtop the 
Plaintiff in his Suit in Chancery, until 
he pays the Defendant the Coſts of the 
Diſmiſſion in this Court. But it is faid, 


if a Bill be diſmiſſed in Chancery, and 


then filed here, the Defendant cannot 


diſmiſs it on Motion, but muſt plead 
to it; and then it is to be referred ta 
the Officer. See Mo/eley's Rep. 268. 


Suit at Law fo A Cauſe may be diſmiſſed for Vexa- 
the fare un tion, by Reaſon of a double Proceeding , 
- s led in Equity. as if the Plaintiff firſt brings an Action 

at Law, and then his Bill in this Court, 
for the ſame thing, Se. 


And the Pro- And in this Cafe, when the Defen- 
bel the Phintif dant hath anſwered, the Court upon 
3 of his Attorney, and upon his 
pay he Coſts, ſuggeſting, that the two Suits are for the 
ſame Demand, will make an Order for 
the Plaintiff to make his —_— 


Court be diſmiſſed, the Defendant ſhall 


TG 1 Court, on proper Application 
ſel, the Court will ſet aſide ſuch inter- 


Bills. 


if he will proceed at Law, or in Equity, 
unleſs Cauſe be ſhewn to the contrary 
in four Days after Service of the Order, 
and to ſtop in the mean Time, 


And this Order is to be ſerved on the 
Attorney for the Plaintiff at Law, and 
in Equity; and if the Plaintiff neglects 
or refuſes to make ſuch Election in four 
Days after Service of the Order, or if, 
notwithſtanding the Order, he proceeds 
without making his Election, then upon 
Motion of the Plaintiff's Attorney, the 
Bill ſhall be diſmiſſed with Coſts ; and 
if the two Suits are depending in this 

y Coun- 


mediate Proceedings, be they in the 


Law or the Equity Side thereof, 


And the Plaintiff is to make his E- 
lection by his Attorney in open Court, 
and is at the ſame Time to move for 
Liberty to proceed, either at Law or 
in Equity, according as he makes his 
Choice; and he is forthwith to pay to 
the Defendant the Coſt of the Suit, in 
that Court where he has dropt his Pro- 
ceedings, or the Court on Motion of 
the Defendant's Attorney, in Caſe the 
two Suits be in the Exchequer, will 
make an Order that the Plaintiff ſhall 
ſtop his Proceedings, be they at Law 
or in Equity, until he diſcharges ſuch 
Coſts ; And if the Plaintiff's Suit at 2 

as 
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Ibidern. 
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Ibilem. 


Ibidem. 
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has been inſtituted in ſome other Court, 
and that he elects to proceed at Law, 
but neglects or refuſes to pay the Cofts 
as aforeſaid, in ſuch Caſe, this Court 
will diſmiſs his Bill with taxed Coſts, 


for which he may iſſue an Attachment. 


Sb at the Law Side of this Court, 
where a Bill hath been filed in Chancery, 
and a Suit at Law is commenced in this 


Court for the ſame Matter, and the 
5 Plaintiff elects ee, at Law, but 


pays not the Defendant the Coſts in 


_ Chancery, this Court will on an Attor- 
ney's Motion, ſtop the Proceedings at 


Law, until the Coſts - in Chancery be 
paid: If he elects to proceed in an- 
cery, and pays not the Coſts at Law, 


the Court on Motion of the Defendant's 


Attorney, will award an Attachment 


for it, as is uſual. See Title Cofts. 


And note, where the two Suits at 
Law, and in Equity, for the ſame Mat- 
ter, have been inſtituted in this Court, 
theſe Motions to elect, are uſually made 
on the Equity Side thereof. 8 


In 3 Williams go, it is declared by 


Sir Joſeph Jekyl, Maſter of the Rolls, 


Mich. 1723, anonymous, that it is pro- 
vided by the Order for Election, that 
if the Plaintiff ſhall elect to proceed in 


Chancery, then the Proceedings at Law, 


are by that Order to be ſtayed by In- 
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tion. But if the Plaintiff ſhall e- 
lect to proceed at Law, or ſhall make 
Default in electing by the Time pre- 
ſcribed by the Order, his Bill is to be 
diſmiſſed with Coſts; and that if one 
makes a ſpecial Election to proceed at 
Law as to Part, and in Equity as to 
Part, with regard to what the Plaintiff 
in Equity elects to proceed at Law for, 
his Bill ought to be diſmiſſed with 


If the Plaintiff makes his Election, Plaintiff after 
to proceed at Law, and meets not with fqn may. res 
Succeſs at Law, he may reſort back Court he left, if 
again to a Court of Equity; for a diſ- in the Court be 
miſſion upon an Election to proceed ele ce to pro- 
at Law, is no more peremptory, than a 
Non-ſuit at Law. So held in the Caſe 
of the Counteſs of Plymouth and Bladen, 


2 Vern. 32. 3 


So if he makes his Election to pro- midew. 
ceed in Equity, and his Bill is diſmiſ- 
ſed, for that he hath not Remedy there, 
he may reſort back again to Law, but 
before he proceeds again at Law, it 
will be proper to have a Rule for that 
- Purpoſe ; fo held in the Caſe of Perner 
againſt Averel in this Court, Hillary, 

„ © 


Theſe double Vexations ſhould meet hegt denble 
with great Diſpleaſure from Courts of Vexations to be 
Juſtice, and eſpecially the Attornies or El. 

| Agents 


| 
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Agents concerned for the Plaintiff, in 
| ſuch Suits; for when a Plaintiff, - or they 
| who are concerned for him, find that 

they have miſtaken the Court in which 

their Remedy lies, they ſhould either 
move to diſmiſs their Bill, or diſcontinue 
at Law, as they are adviſed, paying 


the Defendant his Coſts, and not to 


Multiply unneceſſary Suits and Coſts, 


Plaintiff may But note, a Plaintiff may file a Bill in 
— thy, Equity for Diſcovery only, and in Aid 
and in aid of his of his Suit at Law, and in this Caſe, he 
Sult at Lav. ſhall not be put to his Election. Sce 
Title Anſwer, Plea, and Demurrer. See 
alſo Title Witneſſes, Evidence and Proof; 
and The Proceedings on Rules for Diſcove- 


ry of Evidence. 


Or may bring an So if a Man has made his Election to 
Las fer be Proceed at Law, or in 1 and the 


Law for the Riggs 
Land, and pro- Bill is for Land, or meſne Profits, he 


5e the Equity may elect to proceed in an Ejectment at 


on the Account 


for the Profits Law, for the Poſſeſſion, and in Equity 
upon the Account ; - becauſe at Law he 
can recover Damages for the  meſne 
Profits, from the Time only of the En- 
try laid in the Declaration, 1 Vern. 

105. IT 
Things of di A Bill if it concerns Things of dis- 
joined in one Bill tinct Natures, and is brought againſt 
againſt different ſeveral Perſons, which will occaſion ſe- 
Bill is nooght, Veral Anſwers and Examinations, is 
| nought ; beſides each Party would be 


obliged to take Copies of what no way 


Ccon- 


— * Bill. 
concerned his own Cauſe, whereby his 
Charge would be encreaſed to no Pur. 
poſe. . Reſolved upon Demurrer, 15 
Cha. 2. between Berk and Harris. 
Hard. 33%%,J/)18ͥæ“ re 


But where Defendant demurred, be- 
cauſe the Plaintiff's Bill was brought 
againſt ſeveral Defendants, for ſeveral 
diſtinct Matters, yet the Demurrer was 
over-· ruled, becauſe the Plaintiff by 
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his Bill had charged the Defendants with 


Combination, which the Defendant had 
not denied by Anſwer, Mich. 1686, be- 
tween Powell and Arderne, 1 ern. 416: 
For the Combination being: a Charge 
which extends to-all the Defendants does, 
(if not denied) fo tie and link all other 
Charges contained in the Bill, that makes 
it neceſſary to make them all Par- 
ties. 1 11, N 


Where a Man demurs, for that the Bill 


contains ſeveral Matters not relating one 
to the other, and in ſome whereof the 
Defendant is not concerned, if by Anſwer 
the Defendant doth more than barely 
deny Combination and Confederacy, he 
over- rules his Demurrer. Trin. 1687, 
8 Heſter and Weſton. 1 ern. 
463. {11 | ext 


Let ſometimes for avoiding multipli- 
city of Suits, and to bring: all Parties who 
may be affected, before the Court, the 
Not. I. R Suit 


— 


Defendant by 
his Anſwer is 
only to deny 

Combination 


and Confederacy, 


in ſome Caſes, 
it may be againſt 
diverſe Parties, 

who have ſepa- 
rate Rights and 
Iatereſts, 


Suit may be by or againſt diverſe Parti 
who have ſeparate Nights and Intereſts. 
as Deviſces, Creditors, and the like, 


Bilt of Exch A Bill of Exchange was accepted and 
accepted and Joft, Plaintiff brought his Bill for the 


dearted the Mo- Money, and on 3 . mY 

ge on bene in, giving Security to indemnify the Defen- 

— dant, the Court decreed the Money to 
be paid. Finch, 3. 


Wher the h- When the Chancery, (according to 
72 cannet re- Rule) cannot Relieve in a juit Cauſe, the 
liament will d- Parliament will give ſpecial directions 
* for Relief. x Ch. Ca. 205. 


Bill for Dice In the Caſe of Williams againſt Willi. 


ry of Aſſets, and amc, and Depuis againſt the Duke of 


Relief when al 


lowed, ' Kingston, Bunb. Rep. 29, a Bill to dif- 


cover Aſſets, which likewiſe prayed Re- 
lief, was allowed: But note, in both 
theſe Caſes, the Defendant had joined 
in Commiſſion; whereas if he had de- 
murred to the Relief, it ſeems the De- 
murrer would have been good. But at 

the Bottom of the Page there is a Note, 
that in the Caſe of Apo; and others, a- 
gainſt Thompſon and others, May 5, 
1726, Lord Chief Baron Gilbert, decla- 
red the ſolid Diſtinction, That where 
© an Executor, or Adminiſtrator, con- 
<« feſſes a liquidated Debt, there, Diſ- 
* covery ſhould draw Relief, otherwiſe 
S | 


A 


Bills, 243 
A Bill was preferred to eſtabliſh the Bill «f Review 
Plaintiff's Ri * to Common, and ſet i be brech 
aſide ſeveral former Decrees: The De- 
fendant demurred to the whole Bill; 
for if there was any Error in the former 
Decrees, the Plaintiff ſhould have 
brought a Bill of Review, and not to 
have taken this Method, and the De- 


murrer was allowed. bid. 56. f 
A Bill may be to he relieved againſt a Fil! to be re-" 


Judgment at Law, though the Matter ſug- — pmgly 
geſted was a 7 5 Defence at Law, if {3% though 
ſuch Matter of Defence hath come to the geſted was a pro- 
Knowledge of the Plaintiff, or hath been , P*fence at. 
in his Power only ſince the Trial; and 

in ſuch Caſe, an Injunction hath been 

granted to ſtay Execution on the Judg- 

ment. 1 Vern. 176. Bunbury's Rep. 


178, 179. 


Of Bills of Diſcovery on the ſeveral As 
of Parliament, in Ireland, againſt the 
further Growth of Popery. | 


B the Statute 9 Will. 3. ch. 28. Proteſtant Wo- 
if any Proteſtant Maid or Woman Fa Qs al 
unmarried, being Heir apparent to perſonal Por- 

her Anceſtor, er having a Sole or — — 
Joint-eſtate, or Intereſt in Fee-ſimple, ins Payiſts, the 
or in Fes tail, or being ſeized in Fee- Pee 


R 2 ſimple, 


_ — ¶— — — — — 


Life or Lives, by way of Jointure, Dower 


Lands, Sc. in Poſſeſſion, Reverſion or 


Bill, 


ſimple; or in coparcenary, or in com- 
mon, or being ſeized of an Eſtate for 


or otherwiſe, or being poſſeſſed of, or 
intitled unto any beneficial Intereſt, or 
Term of Years, of, or in any Manors, 


Remainder, or being poſſeſſed of, or in- 
titled to any perſonal-Eſtate, either in 
Money, Stock, Plate, Jewels, or other 
Goods and Chattels, in Law or Equity, 
to the Value of five hundred Pound or 
more, ſhall, at any Time after the firſt 
of January next, marry or take to Huſ- 
band, any Perſon whatſoever, without 
having firſt obtained à Certificate in 
Writing, under the Hand of the Mi- 
niſter of the Pariſh, Biſhop of the Dio- 
ceſs, and ſome Juſtice of the Peace liv- 
ing near the Place (or any two of them) 
where ſuch Perſon ſhall be Reſident, 
at the Time of ſuch Marriage, that he 
is a known Proteſtant, which Certificate, 
ſhall alſo be atteſted under the Hands of 
two or more credible Witneſſes, and 
ſhall be granted without Fee or Reward ; / 
that then, and from the Time of ſuch RX 
Marriage, ſuch Proteſtant Perſon ſo mar- 
Tying, and the Perſon ſhe ſhall ſo marry, 
ſhall be for ever afterwards diſabled, 
and rendered incapable of having or 
enjoying all, or any of the aforeſaid 
Eſtates, or Intereſts; and that the ſame 3 
ſhall go to, and be deemed to be the 
Right and Eſtate of the next Proteſtant 8 


of 


— — —ä 


Bills. 

of the Kin, to whom the ſame would 
deſcend by Law, were ſuch Proteſtant 
Maid or Woman, and all other inter- 
| vening popiſh Heirs, Executors, or Ad- 
miniſtrators, really dead and inteſtate 
at the Time of ſuch Marriage; and 
"IE ſuch next Proteſtant of the Kin as 
aforeſaid, ſhall hold and enjoy the ſame 
in as ample Manner as the ſaid Pro- 


held the ſame, in Caſe this Act had 
. never been made; And that at any 
Time after ſuch proteſtant Maid, or 
Woman, fhall marry without ſuch Cer- 
tificate as aforeſaid, it ſhall and may be 
XX lawful for ſuch Proteſtant Perſon or Per- 
'- XX ſons as aforeſaid, by any Action at Law, 

or other legal Means whatſoever, to ſue 
for and recover the ſame, as if ſuch 
proteſtant Perſon ſo marrying as afore- 


were really dead and inteſtate as afore- 
ſaid, and as if ſuch Perſon or Perſon, fo 


teſtant Maid, or Woman might have 


faid, and all other intervening, Se. 


3 a a 5 
We | ſuing, were rightfully and legally in- 
ad titled thereunto, as Heirs, Sc. to ſuch 


d; 8 Maid or Woman marrying as aforeſaid, 
ch | ſhe being by ſuch Marriage deem'd dead 
ar 5 in Law. N 

46 | If any ſuchP roteſtant Maid, or Wo- 
* man, after the firſt of January, 1697, 

aid il many ſuch Perſon, without a Certificate 

a. as aforeſaid; that thenceforth, ſhe and 


ſuch Huſband as ſhe ſhall marry as afore- 
dad, ſhall for ever be incapable of being 
2 XR 3 Heir, 


7 
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Other Penalties \ 
and Inca 


pacities. 
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Heir, Executor, Adminiſtrator, or Guar- 
dian to any Proteſtant, or Proteſtants ; 
And in caſe any ſuch Proteſtant Woman 
as aforeſaid, is now married to a Popiſh 
Perſon, and hath now by Law a Title, 
or is choſen or appointed to be Guardian 
to any Proteſtant, having all or any of 
the ſaid Eſtates, or Intereſts ; then after 
the ſaid firſt of January, ſuch Guardian 
ſhall be utterly incapable of being any 
Jonger fo Guardian, or receive any of 
the Rents, Sc. as Guardian, and the 
Right of Guardianſhip ſhall devolve to 
the next Proteſtant of the Kin, to whom 
the Eſtate of ſuch Perſons in Guardian- 
ſhip as aforeſaid, cannot deſcend (unleſs 
ſuch Perſon ſhall be incapable in Law, or 
ſhall be adjudged unfit by the Court of 
Chancery in this Kingdom, ) in either of 
which Caſes, ſuch Right of Guardian- 
ſhip ſhall go to the next Proteſtant of 
Kin, who ſhall be capable and fit for 
the Diſcharge of ſuch Truſt, who ſhall 
take into his, her, ar their Care, the 
Tuition of ſuch Perſons in Guardianſhip 
as aforeſaid, and receive the Rents and 
Profits' of their Eſtates, 


Proteſtant Man If any Proteſtant after the firſt Day 
piſt, the Penat- Of January next (viz. 1697,) marry 
tYunlels hieWile any Maiden or Woman, without having 
aYear, obtained a Certificate in Writing as a- 
foreſaid, ſuch Perſon ſo marrying any 

Maiden or Woman, ſhall from and — 

uc! 
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ſuch Marriage, be in Law deemed to all 
Intents, Conſtructions: and Parpoſes, a 
Papiſt, or popiſh Recuſant, and ſhall 
for ever afterwards, he incapable of be- 
ing Heir, Executor, Admmiſtrator, or 
Guardian to any Perſon whatſoever, as 
alſo diſabled to ſit in either Houſe of 
Parliament, and rendered jncapable of 
bearing or exerciſing any civil or mi- 
litary Office, or Employment whatſo- 
ever, unleſs within one Year after ſuch 
Marriage, he procure ſuch Wife to be 
converted to the Proteſtant Religion, and 
ſhall obtain a Certificate under the Hand 
and Seal of the Biſhop of the Dioceſs, 
or Archbiſhop of the Province, or Chan- 
cellor of this Kingdom, that ſhe hath 
renounced the Popiſn Religion, ' and is 
become a Proteſtant, and ſhall procure 
the ſaid Certificate to be enrolled in the 
Court of Chancery. in this Kingdom, 

Provided that in all Caſes where a Marriage wich- 
Certificate is required by this Act (that n e an. 7 & 
the Perſon marrying is a known Pro- be proved the 
teſtant) if any Marriage ſhall be made known Pro- 
without ſuch Certificate, and it can af- ſtant, the Par- 
terwards be made appear by Proof, that any Penalty or 
ſuch Perſon was a known Proteſtant ; F=*friwre, 
that in ſuch Caſe, they ſhall not be liable 
8 Forfeitures or Penalties in this 


By the Statute 2 Anne, ch. 6, if any Marrying Fer 
Proteſtant having any Intereſt real or Kingdom incurs 


R 4 perſonal 2 
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perſonal in this Kingdom, ſhall after the 
24th of March, 1703, intermarry with 
any Papiſt, either within this Kingdom, 
or out of it, and be thereof convicted 
Indictment or Information, ſuch Pro- 
teſtant ſnall incur the Penalties and Diſ- 
abilities, in 9 Will. 3. ch. 28. as if ſuch 
Proteſtant had actually intermarried with 
ſuch Papiſt in this Kingdom, and the 
Offence ſhall be tried in any County of 
this Kingdom, wherein the Offender hath 
any Eſtate or Chattels real, or in the Ct- 
ty of Dublin. . 


; The Certificate of a proteſtant Mi- 
—— niſter, by whom any Perſon ſhall be 
them out o the married out of. this Kingdom, atteſted 
8 N containing the 

Matter to be certified by the ſaid former 
Act, by the Perſons therein mentioned, 
ſhall be ſufficient,' and in Lieu of the 
— omg required by the ſaid former 


Certificate of 2 


Bo bers BY Statute 1 Aune, ch. 32. Eng. if 
old, and not any Perſon educated in, or profeſſing the 
30 br . n popiſn Religion, and being under eigh- 
ſix Months, and teen Years of Age, ſhall not not in fix 
conuing Pro- Months after eighteen, take the Oaths 


— — of Allegiance and Supremacy, and make 


meet and ſubſcribe the Declaration, expreſſed 
chaſed from the in 30 Car. 2. Statute 2. ch. 1. in the 
eye Bel e Courts of Chancery, or King's-Bench, in 
of cs R — 

ig 1668. England or Ireland, or Quarter-Seſſions 


Pa piſts being 


# + 0 


„ 


dal be made, or aſſigned to, or in 
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in any County in Zxgland or Ireland, 
where he reſides, and continue to be a 
Proteſtant after, ſuch Perſon ſhall in 
Reſpect of himſelf only, and not in 
Reipect of his Heirs or Poſterity, be 
diſabled to inherit, or take by Deſcent, 
Deviſe or Limitation, any of the Lands, 
Tenements, Hereditaments, Cc. pur- 
chaſed from the Graritees of the /r;/b 
Forfeitures in 1688, and afterwards con- 
firmed by the Statute 11 and 12 ill. 3. 
ch. 2. Eng. or Rent or Profit out of the 
ſame, and during his Life, or until he 
qualifies himſelf as aforeſaid, the next 
of his Kindred, who ſhall be a Pro- 
teſtant, ſhall enjoy the Premiſſes with- 
out being accountable for the Profits 
during ſuch Enjoyment. a 


Papiſts are hereby diſabled to pur- 
chaſe, either in their own Name, or in 
the Name of any other to their Uſe, 
or in Truſt for them, any of the ſaid 
Hereditaments, or any Rents, Intereſts, 
Sc. in or out of the fame, and all Con- 
veyances and Truſts concerning the 
Premiſſes, for their Benefit, ſhall be 


void. 


Leaſes of the Premiſſes ſo granted and 
confirmed, ſhall be made to Proteſtants 
only; and if any Leaſe of the Premiſſes 


Truſt 


5 diſabled 
om purchaſi 
any of the a 
Lands. 


Leaſes for Lives, 
Sc. to be made 
only to Pro- 
teſtants; and 
the Penalty on 2 
Perſon accepting 
a Leaſe in Truſt 
for Papitt, Sc. 
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Truft for a Papiſt, it ſhall be void, and 
as well the Perſon making ſuch Leaſe, 
or Aſſignment, as the Perſon to whom, 
or for whoſe Uſe the ſame ſhall be 
made (in caſe ſuch Perſon accept 
ſuch Leaſe or Aſſignment) or ſhall 
occupy the Lands, &c. therein con- 
tained, ſhall forfeit treble the yearly 
Value of the ſaid Lands, one Moiety to 
her Majeſty, the other to him who ſhall 
ſue for the ſame, in any of the Queen's 
Courts of Record, at Dublin, by any 
Bill, Sc. wherein no Eſſoin, c. ſhall 
be allowed. | 


AR not to make Provided nothing herein ſhall make 
Leaſe, "ar, void a Leaſe of a Cott or Cabbin, 
Ander the yearly Value of thirty Shillings 

to any Day Labourer. | 


All Sales by the All Sales of the ſaid Eftates and In- 


Truſtees of the tereſts which by the ſaid Act 11 and 12 
2 3. are veſted in the Truſtees therein 


to Proteſtant 
only, and Papiſts named, ſhall be made unto Proteſtants 


made incapable Only; and every Papiſt is hereby diſabled 


or purchaſing. to purchaſe in his own Name, or in the 
Name of any Perſon in Truſt for him, 
any Hereditaments veſted in the ſaid 
Truſtees, in order to the Selling the 
ſame, or any Intereſt. in or out of the 
ſame, and all Conveyances and Truſts, 
tor their Benefit, ſhall be void, 
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No Papiſt, during the Time he con- 
tinues ſo, ſhall be capable to inherit, 


take or make Title ynto, by Deſcent, 7 


Purchaſe, Limitation, Deviſe, or other 
Conveyance, in Poſſeſſion, Reverſion, or 
Remainder, the ſaid Hereditaments and 
Premiſſes, or any Truſt or Intereſt 
therein, or Profit out of the ſame z. and 
if any Perſon profeſſing, or educated in 
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Papiſts diſaled 
ting, 
2 
ent, &. 
2 
Lands, 


And Papiſts not 
taking theOaths, 
Te. 30 Car. 2. 


the Popiſh Religion, not having pub- diſabled from in- 


lickly renounced the ſame, being of full 
Age, ſhall not in fix Months after his 
Title accrues, or being under eighteen 
Years of Age, ſhall not in fix Months 
after eighteen Years of Age, take the 
Oaths of Allegiance and Supremacy, 
and ſubſcribe the Declaration expreſſed 
in 30 Car. 2. ch. 1. in the Chancery or 
King's-Bench, in England, or Ireland, or 
Quarter-ſeſſions there, where he reſides, 
and continue a Proteſtant after, he 
ſhall be incapable in reſpect of himſelf, 
but not of his Heirs, to take by De- 
ſcent, or Purchaſe, any, the Heredira- 
ments aforeſaid, or any Rent or Profit 
out of the ſame, and during his Life, 
or until he take the Oaths, and. make 
and ſubſcribe the faid Declaration; his 
next of Kin, being a Proteſtant, ſhall 
enjoy the Premiſſes, without being ac- 
countable for the Profits by him receive 
ed, during ſuch Enjoyment. 


All 


heriting, Sc. ; 


And the next of 
Kin, being a Pro- 
teſtant, ſhall in- 
herit. 
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Leaſes to be 
made to Pro- 
teſtantt only of 
the Lands fo 
veſted in the 
Truſtees, 


Act not to make 
void Cottage 
Leaſes, Sc. 
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All Leaſes of any the Premiſſes, ſhall 
be made to Proteſtants, and none other; 
and if any Leaſe ſhall be made of 
any the Premiſſes unta, or in Truſt for 
any Papiſt, or ſhall be aſſigned to, 
or in Truſt for any Papiſt, every 
ſuch Leaſe, and Aſſignment, ſhall be 
void; and as well the Perſon making 
ſuch Leaſe'or Aſſignment, as the Perſon 
for whoſe Benefit the ſame ſhall be made 
(in caſe ſuch Perſon ſhall accept ſuch 
Leaſe or Aſſignment, or ſhall occupy 
any the Tenements therein contained) 
ſhall forfeit treble the yearly Value of 
the Lands fo let, aſſigned, or occupied, 


one Moiety to her Majeſty, and the other 


to ſuch Proteſtant who ſhall ſue for the 
ſame, in any of her Majeſty's Courts of 
Record, at Dublin. 


Provided, that nothing in the laſt 


Clauſe, ſhall make void any Leaſe, of 
any Cottage, or Cabbin, under the year- 


ly Value of- thirty Shillings, to any Day- 


Labourer,* 


By 


Note, in this Act of Parliament, it is proper to 
obſerve, that there is a material Diſtinction, as to 
the Eflates of the ſeveral Grantees of the Iriſh 

For feitures, and the other Eflates nat granted ard 
Deca in the Trufſſees. | 
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the Statute, 2 Ann. ch. 6. pars, Papilt not to 

it 3 that every Papiſt, or Perſon fr 51 Ver. 
profeſling the Popiſh Religion, ſhall from 
the 24th of March 1103, be diſabled 
and rendered incapable to purchaſe, 
either in his own Name, or in the Name 
of any other to his Uſe, or in Truſt for 
him, any Manors, Lands, Tenements, 
or Hereditaments, or any Rents, or Pro- 
fits out of the ſame, or any Leaſes. or 
Terms thereof, other than any Term 
of Years not exceeding thirty-one Years, 
whereon a Rent, not leſs than two Thirds 
of the improved yearly Value at the 
Time of making ſuch Leaſe, ſhall be 
reſerved, and made payable during ſuch 
Term ; and all Eſtates, Terms, or any 
other Intereſts or Profits whatſoever, 
other than ſuch Leaſes. as aforeſaid pur- 
chaſed by, or for the Uſe of ſuch Papiſt, 
or upon any. Truſt or Confidence, medi- 
ately or immediately, to, or for his Uſe, 
or Advantage, ſhall be utterly void. 


And by the Statute 8th Ann. ch. 3. All Purchaſes 

pars, it is enacted, that all collateral made comrary 
and other Securities by Mortgages, Judg- 4. ch. 6. dic- 
ments, Statutes, Merchant or of the bs a:alio 


Staple, or otherwiſe, which have been, make good the 
or hereafter ſhall be made, or entered in- „e. | 
to, to cover, ſupport or ſecure, and make 
good any Bargain, Sale, Confirmation, 
Releaſe, Feoffment, Leaſe, or other 
Conveyance, contrary to the ad Ann. 
Seſſ. 1. ch. 6. are void to the Purchaſer 


of 


Bills, 


of any of the ſaid Lands or Tenements 
in Truſt for, or for the benefit of any 
Papiſt, as likewiſe to any ſuch Papiſt, 
his Heirs, and Aſſigns reſpectively; and 
all ſuch Lands, Sc. ſo conveyed or 
leaſed, or to be conveyed or leaſed to 
any Papiſt, or to the Uſe of, or in Truſt 
for any Papiſt, contrary to the ſaid Act; 
and all ſuch collateral Securities, as are, 
or ſhall be made, or entered _ to 
cover, ſupport, ſecure, or make 
the "hes, may be ſued for by 2 
teſtant, by his proper Action, real, per- 
ſonal or mixt, founded on this Act, in 
any of her Majeſty's Courts of Law, or 
Equity, if the nature of the Caſe ſhall 
require it; and the Plaintiff or Demand- 
ant in ſuch Suit, upon Proof, that ſuch 
Purchaſe or Leaſe was made in Truſt 
for any Papiſt, or under any Confidence 
to, or for any Papiſt, or for his Benefit by 
receiving the Rents, Iſſues, and Profits 
thereof, or otherwiſe, ſhall obtain a Ver- 
dict and Judgment, or Decree there- 
upon, and ſhall recover the fame, and 
have Execution to be put into the ſeizin 
and poſſeſſion thereof, to hold and enjoy 
ſuch Lands, Sc. according to the Eſtate, 
Uſe, Truſt, Intereſt or Confidence, which 
ſuch Papiſt had, or ſhould have had 
therein, had he been qualified to pur- 
chaſe or enjoy the fame, ſubject to all 
ſuch Rents, Covenants, Conditions, and 
Reſervations, and all Incumbrances and 
Portions whatſoever, as the ſame would 


have been ſubject to in the Hands of 
ſuch 


Bill. 


ſueh Papiſt, or in the Hands of ſuch Per- 
ſon to whom the ſame were ſold, or 
leaſed in Truſt, for ſuch Papiſt, or to 
his Uſe or Benefit, and ſhall alſo have 
the full Benefit of all ſuch collateral Se- 
curities, as the Party to whom the ſame 
are, or ſhall be made, might have had. 


Provided, that every Papiſt that hath 
in his own Name, or in the Name of any 
other Perſon, or any in Truſt for him, 
purchaſed any Lands in Fee Simple, 
or any Leaſes for Years, or Lives, or 
other Eſtate, or Intereſt other than ſuch 
Lands, Sc. as were once veſted in the 
late. Truſtees for the Sale of the forfeited 
Eſtates in Ireland, in eſſion, rever- 
fion, or remainder, and which were af- 
terwards diveſted out of them, and 
veſted in other Perſons by any private 
Act of Parliament in England, or Great- 
Britain, or who have lent any Money 
on Mortgages, or purchaſed in, any 
Mortgages in the Name of any Perſon 
in Truſt for him, other than Mortgages 
of ſuch Lands, Cc. as were once veſted 
in the ſaid late Truftees as aforeſaid, and 
hath or ſhall hereafter, on or before the 
25th of December 1709, become a Pro- 
teltant, and enroll a Certificate of the 
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Purchaſes by 
Papiſts before 
og, except of 
forfeited Eſtates, 
good on Condi- 
tions. 


Biſhop of the Dioceſs in which he ſhall 


inhabit or refide, in the Chancery in 
Ireland, teſtifying his being a Proteſtant, 
and conforming himſelf to the Church 
of lreland, as by Law eftabliſhed, and 
ſhall alfo receive the Sacrament accord- 


ing 
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ing to the Uſage of the ſaid Church of 
Ireland, and make and ſubſcribe the De- 
claration, and ſhall alſo take and fubſcribe 
the Oath of Abjuration, and ſhall: alſo 
cauſe his Child or Children under the Age 
of fourteen Vears, from the Time of ſuch 
his Converſion, to be educated in the 
Proteſtant Religion as by Law eſtabliſhed, 
the Purchaſe, Mortgage, Confirmation, 
Leaſe, and all other Covenants, - and 
Agreements made to, or by ſuch Papiſt, 
or to or by any in Truſt for him, or to 
his Uſe (other than as before-excepted) 
ſhall be as effectual, as if he had been a 
Proteſtant at the time of ſuch Purchaſe, 
Mortgage, Sc. and not otherwiſe, to | 
hold and enjoy ſuch Lands, Sc. in ſuch, 
and for ſuch Eſtate, as he might have 
had if then a Proteſtant. 917 


. * 
n 


But Purchaſes Provided, that nothing herein, or in 
by Proteſtants any former Act contained, ſhall extend 


without Notice 


| 
| 
3 from Troitee of to weaken any Eſtate, Right, Title, or 


Papiſt ccd. Intereſt of any Proteſtant Purchaſer, for 
valuable Conſideration, bona fide, from 
any Perſon who had purchaſed in Truſt |} 
for any Papiſt, or from any Proteſtant 
deriving under ſuch Purchaſer, not hav -- 
ing Notice of ſuch Truſt, | 


— 


n Provided alſo, that any Proteſtant may 
coverable, a 


mag =" wy prefer one or more Bill or Bills in the 
all anſwer, 2 Chancery, or Chancery of the Exchequer, i 
ard not pleadd Againſt any Perſon, concerned in ſuch ll 
or Cemur, Sale, Leaſe, Mortgage, or Incumbrance, Wl 
and againſt all Perſons privy to ſuch Wl 

Truſt 
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Truſt for Papiſts, and to compel ſuch 
Perſons to diſcover and detect ſuch 
Truſts, and anſwer all Matters relating 
thereunto, as by ſuch Bill ſhall be re- 
quired, to which Bill, no Plea, or De- 
murrer ſhall be allowed ; but the De- 
fendant ſhall anſwer the ſame at large 


H— * 


: upon Oath, which Anſwer ſhall be good 

I Evidence againſt the Defendant in 

| Actions brought upon this Act: And 

) RES that all Iſlues in any Suit founded on 

) this Act, ſhall be tried by none but 

; © known Proteſtants, 

© 1 Theſe Bills of Diſcovery are founded The Afidavit to 


on the above Statutes ; and with ſuch a ils of Diſce- 
Bill an Affidavit muſt be filed, that the gan en the 
RE Plaintiff is a Proteſtant, and that he doth * 
not file the Bill in Truſt for a Papiſt, or 
any Perſon profeſſing the Popyſh Religion; 
the Aſfidavit is uſually annexed to the 


3 
2 


id Bill. 

_ | | 

O . 0 

* And the like Affidavit muſt be made The i. A@Ac3 


if the Plaintiff amends his Bill; fo deter- vis to an amend- 
mined in the Caſe of Margu/on againſt % 1 n thee 


Bowerman in this Court, in Trinity Term, 
1749. 


If ſeveral of theſe Bills be brought for The firſt Bill 


-44 22 of the ſame Matter, the Bill 9 takes Place. 
3 firſt file takes Place; and therefore, ; 
To although in all other Caſes, it is ſaid, 

- that if a Bill be amended, it is deemed 

wa a Bill butfrom the Time of Amendment, 


it is otherwiſe as to theſe Bills, and A- 
Vol. I. S mendment 


— — — ng 
om ny ee et ee r 
== ———— 
JB. WE 
— 


according to the formed to the Proteſtant Religion by the 


258 Bills. 
The Priority not mendment ſhall not affect the Priority of 


judiced b f 
Amendment, Suit: But when Attorney moves for 


Liberty to amend, he muſt at the ſame 
Time pray, that it may be without pre- 
judice to Priority, and the Court will 
grant it, and it muſt be fo inſerted in the 
Order, 


Meſne Profits, The Plaintiff on theſe Bills on the 
but decreed from Popery Acts, isdecreed to the meſne Pro- 
the Bil, fits, from the Time of filing the Bill only, 
and not from the Time of the Purchaſe, 
unleſs upon very ſpecial Circumſtances. 1 


The Plaintiff, ff This Bill may be brought by a Per- 
— 2 ſon who had been a Papiſt, and has con- 


Rites nh Law eſtabliſhed, and performed all the 
Church , Requiſites in the Statutes, but not other- 
abn., wiſe z and therefore it is ſaid, that ſuch 
Papiſt becoming a Preſbyterian, Quaker, 
or of any other Sect of Proteſtants, ſhall 
not be allowed to bring this Bill, And 
| by the ſame Rule, it ſhould ſeem, he 
But any Proteſ Cannot purchaſe. But it has been held, 
tant who tath that a Perſon who hath been from his 
Nativity my Nativity any of theſe other Sects of Pro- 
bring this Bill teſtants, may bring this Bill, or may 

purchaſe, 3 


Bill of Diſcove- On a Bill of Diſcovery on the Ads J 
ry on the Popery againſt the further Growth of Popery, for ll 


Acts for that De- 


 fendant, aProteſ- that the Defendant, though a Proteſtant, i 


died wich 4 fa. having intermarried with a Papiſt, is by 


pit, Defendant a Precedent, Stat. 9. Will. III. ch. 28. 
not obligedto. . deemed a Papiſt to all Intents and Pur- 


anſwer as to his , 
Marriage. poſes, 9 


. Bills. 

poſes, and incapable” of taking a Leaſe 
not warranted by the ſaid Acts; it was 
held that the Defendant was not obliged 
to anſwer as to his Marriage, and might 
plead or demur, as he ſhould be adviſed, 
notwithſtanding any of the Acts againſt 
the Growth of Popery; for that the Act 
8 Ann. ch. 3. which ſays, the Defendant 
| ſhall not plead or demur, intended not 
to take away the Benefit in any Caſe, but 
where a Truſt for a Papiſt may be co- 
vered. See the Caſe of Brogdon and 
Murray, in Chanc. Hill. 13 Geo. 1. alſo 

the Caſe Reeves againſt Roderick, in the 

= Exchequer, Hillary, 3 Geo. 2. = 


And it was alſo urged in the ſaid Caſe 


= of Br:g1on and Murray, and ſeemed to 


be the Opinion of the Court, that there 
muſt be a Conviction before there can be 
any Forfeiture on the ſaid Act g Will. 3. 
and that by the 2d Ann. ch. 6. which is 
an Explanation of this Act, a precedent 
Conviction is neceflary ; and fo it was re- 
ſolved iff the Caſe of Babe and O' Neil, 
and alſo in the Caſe of Dobbins and Pur- 
cel, in the Lord Chancellor Weſts Ting 


It is alſo held that any Intereſt acquir- 
ed by a Papiſt, in any of the Lands which 
were veſted by the aforeſaid Statute, 
11 and 12 Will. 3. ch. 2. Eng. contrary 
to the aforeſaid Statute, 1 Ann. ch. 32. 
Eng. is diſcoverable within the Words 
and Meaning of the ſecond Popery Act; 
and that ſuch a Conſtruction does not 

8 2 controul, 
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On the Statutes 
againit Proteſ- 
tants marry ing 
Papiſts, there 
muſt be a Con- 
viction, precaed- 
ing the Forfei · 
ture. 


Truſtee Lands 
ſet to a Papiſt, 
diſcoverable on 
the Popery Acts. 


—— 
= CEE — — 
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controul, but rather execute and 
ſtrengthen the ſaid laſt mentioned Engliſo 
Act. See the Caſe of Bunbury and Reilly, 
Hill. 9 Geo. 2. | 


| Arey It is ſaid, that it has been determined, 


T ted to g 
= Papilt though That a reverſionary Term, Or Intereſt In 
t 


for a Day, futuro, though but for a Day, and though 
i dcorenle, fl tue Thnds of the 2004 Bn = 
Value be reſerved thereon, 1s diſcoverable 
by the Statute. Gardiner againſt Plunket 
in Chancery, Hill. 1 Ges. 2. and Sheldon 
againſt Kearney in the Exchequer, Trin. 
2 Geo. 2. And in this laſt Caſe, the Chieft- 
Baron ſaid, that were it to be otherwiſe 
there would be a Time that the Papiſt 
Leſſee paid nothing; and yet it ſeems 
hard that the Landlord and Tenant, 
cannot treat or agree until the very Day 


the Leaſe is expired, 


Ferit mayde- Tt is faid a Papiſt may deviſe a deſcen- 


Fackel. dible Freehold, notwithſtanding the Acts 


againſt the Growth of Popery. N 
May take ae, It is alſo ſaid that if a Papiſt had a 


newals of Leaſes 4 . 
for Lives made Teaſe for Lives before the Statute, with 
before the Ac. Coyenant of Renewal, that after the 


Act he may have a Renewal, and it is not 


Aiſcoverable ; for the Covenant was Part 


of the Acquiſition and Purchaſe, which 
was precedent to the Statute, See the 
Caſe of Broder and Martin in the Exche- 
quer, and Martin and Lynch in the ſame 
Court, Eaſter 1739. 


ſt © 


Bill. 


of being a Proteſtant Diſcoverer; and 
yet in the aforeſaid Caſe of Reeves and 
W Roderick, the Court ſeemed to be of 
Opinion, that ſuch a Perſon is not a Pa- 
pe—iſt within the Meaning of the Popery 
Acts: And it is alſo ſaid he may purchaſe, 
but theſe Matters are by no Means ſet- 
tled. On the one Hand, it is ſaid, that 
though a Man who marries a Papiſt, 
"> ſhall be deemed a Papiſt, and ſhall incur 
= the ſeveral Penalties in the Statute 

ill. 3. yet in Reality he is not a Papiſt, 
and ſhall not incur any further Penalties 
than thoſe mentioned in the faid Act. 
and that the after Popery Acts extend 
only to actual Papiſts, and not to con- 
ſtructive Papiſts, on the ſaid Statute, 9 
ill. 3. That were it to be otherwiſe, 
de would be a Proteſtant to ſome In- 
tents within the Meaning of the Popery 
Acts, and a Papiſt to other Purpoſes. 
On the other Hand, it is faid, that this 
Proteſtant who marries a Popiſh Wife, 
is a more odious Papiſt than a real and 
actual Papiſt, in Profeſſion and Principle; 
and the Acts againſt the Growth of Po- 
pery, expreſſing every Papiſt, or Perſon 
profeſſing the Popiſh Religion, &c. takes 
in conſtructive as well as actual Papiſts; 
and the firſt of theſe Acts recites the 
XX fad Act, 9 Will. 3. Upon the whole, 
# 8 3 | the 
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It was held in the Caſe of Zeamore If a Proteſtant, 


who marries a 


and Bourke, in Chancery, That a Pro- payit, an ve a 
teſtant who marries a Papiſt is incapable Diſcoverer, or 


- 
- 


F 
2 


Papiſts may take 
Conveyances in 
Truſt for Pro- 
teſtants, 


The Certificate 
of Conformity 

muſt be by the 
Biſhop himlelf, 


Tf the Plaintiff 
dies before a De- 
cree is obtained, 
the Suit is de- 
termined, and 
no Intereſt veſts 
in his Repre- 
ſentative. 


Bills, 


the better Opinions are, that ſuch. a 
Papiſt ean neither purchaſe, or be a Diſ- 
coverer. | 


It is alſo ſaid, that a Papiſt is capable 
of taking a Conveyance in Truſt for a 
Proteſtant. | Y 


It was alſo. ſaid, that the Certificate of 
e N required by the Act, muſt 
be by the Biſhop himſelf, his Commiſſion 
is not ſufficient, though he be abſent *' 
ex Rebus. 


If the Plaintiff dies before he hath ob- 
tained a Decree, the Suit is abſolutely 
determined, and no Right ſurvives ei- 
ther to the Heir, Executor, or Admi- 
niſtrator of the Diſcoverer, for it. is a 
popular Action, and dies with the Per- 
ſon; ſo determined by the Houſe of 
Lords, in the Lear 1738, on an Appeal 
from a Decree of the Court of Exche- 

uer in the Cauſe of Green againſt Ry- 
fund, Fitzgerald, Roch, and others, in 
Trinity, 1734. - Beſides the firſt Diſco- 
verer can only be conſidered as a com- 
mon Informer, and by the aforementi- 
oned Statutes, he has only a bare Right 
of Action given him, and where, by 
any penal Statute, a Forfeiture is an- 
nexed to that which was no Offence be- 
fore, and the Right of ſuing for it, is 
wen to any Informer, no tranſmiſſable 
ntereſt, Eſtate, or Title, can MM in 
im 


Bills. 263 


him before Judgment firſt obtained for 
the Recovery thereof; ſo that if an 


other Bill has been filed by a ſecond Dit- 

X coverer, before the Death of the firſt, 
or immediately after his Death; and 
before a new 1 Bill is filed by the 

RNepreſentative of the firſt Diſcoverer, in 
| either Caſe, it will take Place. 
t But where a Decree has been obtained 
1 on ſuch a Bill, there is an Intereſt veſt- 
t cd, and if the Plaintiff dies, his Re- 
preſentative may carry it into Exe- 
- XX cution. 
. "A h 
y It is alſo faid, that if the Plaintiff lies No Proceeding: 
i- iy, and there have not been any Pro- aud br 


ccedings within a Year and a Day, that it the Suit 
te Suit is determined, and a ſecond Diſ- 1 a lt. 
RE coverer ſhall have the Benefit of the quent Diſcoverer 
RE Diſcovery. On the ather Hand it is . 
ſaid, the Decree on the ſecond Diſco- s 
verer's Bills, ſhall be deemed: a Truſt 
for the firſt Diſcoverer, unleſs ſome Col- 
luſion appears to evade the Acts, or that 
che Laches are ſo great, as to amount 
to a Dereliction, Sed quær. 


If Lands be- purchaſed in Trnſt for a Lands purchaſed 
Papiſt, no Conveyance to him on his e Papiſt, no 


Conveyance to 


becoming a Proteſtant, can avoid a Diſ- him, an becom- 
covery againſt him under the ſaid Acts fi Proettants 


againſt the Growth of Popery. covery, 


S 4 It 
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Landlord in the 
general need not 
be a Defendant 
to a Bill of Diſ- 
covery. 


Exception, 


Bill.. 


It ſeems now to be ſettled, that in the 
general, on a Bill of Diſcovery on the 
Popery Acts, for a Leaſe, the Landlord 
need not be made a Party. 


But in the Caſe of Raßen againſt 
Hackett, in Chancery, Trin. 1732, A. 
made a Leaſe to B. a Papiſt, contrary 
to the Popery Acts, being a Leaſe in 
Reverſion, and to commence at a future 
Day : B. . after the Commencement of 
the Leaſe, ſurrenders the reverſionary 
Leaſe, and took a new Leaſe for the 
Term unexpired of the former Leaſe, 
and under more Rent; C. filed a Bill 
for the new Leaſe, D. for the rever- 
ſionary Leaſe, which was ſurrendered : 


It was determined that the Landlord 


Though the Dif- 


coverer has the 
Leaſe in his Poſ- 
ſeffion, he may 
file a Bill, 


muſt be a Party becauſe of the Sur- 
render, 


A. makes a Leaſe to B. a Papiſt, to 
commence ſeveral Years after, D. gets 
the Leaſe into his Poſſeſſion, and before 
the Commencement of this Leaſe, files 
a Bill of Diſcovery on the Popery Acts: 
Objected that his Remedy is at Law, for 
that he has the Leaſe, and B. has not 
been in Poſſeſſion: Anſwered he could 
not ſue at Law until B. was intitled to 
the Poſſeſſion under the Leaſe, and 
thereby any Perſon, in the mean Time, 
may, by Bill of Diſcovery, prevent him 
of the Benefit of the Act: And of that 

Opinion 
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Opinion was Lord Chancellor; Mercer 
inſt French and Bourke, in Chancery, 

I: "DOG P7076 907 002915703 

A. files his Bill on the Popery Acts In diforery | 
agajnſt. B. B. his croſs Bil : 4. ſays n preſentative of 
A r that his Bill was in Truft 9 ga > 
for &. C. dies, not neceſſary to have his be a Party. 
Repreſentative before the Court : So held 
in the original Cauſe, 1738, in the Zx- 
chequer, Foot againſt Nagle. 


A Proteſtant who declared 12 Truſt A Proteſtant | 
for. a Papiſt, was admitted to be a — 
Diſcoverer againſt the ſame Eſtate, i barg 2 
was an =— Truſt, and remained by tte. 
the ſecond Popery Act, 8 Anne, ch. 3. ; 


Diſcoverer; Cue againſt F/oodly, Paſch. 
1745, in the Exchequer. 712: 26% 

Motion was made to oblige à Pre — — _ 
teſtant Diſcoverer to give Security to Defendant tho 
pay the Coſts of the Suit if he did not Poor to ore Sex 
ſucceed, it having appeared by the An · Coſts. 
ſwer to the croſs Bill, that he was a la- 
bouring Man of no Subſtance, .and that 
the Bill was filed in his Name, in Truſt 
for a Minor who was out of the King- 
dom; but the Motion was denied 


Stmpſon and French in the Excheguer, 
Trin. 174). | * 


Note, upon the Motion, this Cale 
was mentioned by che Chief - Baron; a 
a Papift 
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Papiſt Tenant held a Farm too dear, in 
order to get rid of it, he ſets up a Diſ- 
coverer on the Popery Acts, the Leſſor 
thought it hard that ſuch an Artifice 
ſhould oblige him to accept of his Land, 
or an inſolvent Tenant, and diſcloſed 
that to the Court, but the Court would 
give him no Relief. 


Diſcoverer's Ti- If Title does not appear in the Plain- 
tle diess be. tiff on the Face of his Bill, as if he 
fendant my ſhould not ſet forth that he is a Pro- 


demur. teſtant, the Defendant may demur. 


A Convert from In the Caſe of Tomlinſon againſt Far- 

— Abe rel, on a Bill of Diſcovery on the Po- 

Requiſitesin the pery Acts, in the Court of Chancery, 
Acts, to enable . . 

kim to purchaſe, Michaelmas Term 1759, it was deter- 

mined that Farrel, as a Convert from 

Popery, was not a Proteſtant qualified to 

purchaſe, although he had ſtrictly per- 

Hemed all the Requiſites, except having 

taken the Oaths, &c. in the Time pre- 

ſcribed by the Act, in which, he was 

late but a few Days, and there was a 

Decree for Tomlin/on the Proteſtant Diſ- 


Arguments ſor On this Caſe it was urged for the De- 
the Defendant, fendant, that by the Popery Acts, a parti- 
cular Mode or Evidence of a Conformi- 

- ty, was required only in Caſes where 
new Rights are given by thoſe Laws that 

did not exiſt before; for Inſtance, the 

Privilege given to an eldeſt Son of a 

Popiſh 
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Popiſh Father on the Son's Conformity 
to. make the Father Tenant for Life, 
the Privilege given to every convert 
Child to compel the Father to give it a 
Maintenance; and the Privilege of ac- 
quiring Property as Proteſtant Informers : 
And in Caſes where particular old Rights 
are modelled and grven to Proteſtants of 
the eſtabliſhed Church, by that Deſcrip- 
tion. ſuch as the Right to ſucceed to a 
Proteſtant in a landed Eſtate; the 
Right of the eldeſt Son of a Popiſh 
Father, by the Son's Conformity to take 
the Father's Eſtate of Inheritance, after 
his Death, which otherwiſe muſt have 
gone to all the Sons equally.* 


But that in all Caſes where Penalties 
and Diſabilities are inflicted on Papiſts, 
or Perfons profeffing the Popiſh Religion 
by that Deſcription, the Queſtion has 
never been, whether ſuch Perſons have 
been Proteſtants of the eſtabliſhed 
Church, but whether they have been of 
the Popiſh Religion. Ss 


In ſome of theſe Caſes the Notoriety of the 
Act is moſt abſolutely neceſſary as a Caution and 
Notice to Purchaſers, to prevent Perſons from deal- 
ing with the Father where he is made Tenant for 
Life, or with the other Coparceners or younger 
Sons, where the eldeſt conforms: See the Caſe of 
Graham againſt Fagan in the Exchequer, Trin, 2 
(Geo, 2. the Decree affirmed by the Lords. Note, 
the Names of ſuch Converts whoſe Certificates are 
filed, are publiſhed in the Rolls Office, 
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= ents for 
the Plaintif 


Bilts, 


On the other Hand, it was urged that 
theſe Laws are remedial and conftituti- 
onal Laws, and extend to every Caſe 


where the Intereſt of a Convert from 


Of amending 
the Lihel at the 
Civil Law, and 
the Analogy 
thereto in the 
prefent Method 
ot amending. 


Popery may be concerned; and that 
therefore a Convert from Popery not fil- 
ing a Certificate, within the Time pre- 
fcribed, by the Act, ought to be looked 
upon as a Papiſt, or Perſon profeſſing the 
Popiſh Religion, however remote ſuch 
Perſon may be in Principle and Practice 
from that Perſuaſion. : 


This Decree is now before the Houſe 
of Lords of Great-Britain, on an Ap- 


peal. 


Amended Hill. 


Y the Civil and Canon Laws, the 
Libel cannot be amended, poſt Litis 
Conteſtationem; this Rule was exceeding- 
ly ſtrong in the old Civil Law ; for the 
Litis Conteſtatio being before the Prætor, 
the Judge had only Commiſſion to hear 
that Cauſe, and he could not alter or 
change it; and therefore, they did not 
take the judicium to be ceptum, until 
the Litis Conteſtatia; but after the Litis 
Conteſtatio, they were ſuppoſed to be un- 
der a guaſi contrattus, to ſubmit to the 
Sentence, 


, Re 5 
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Sentence, becauſe they received the 
Judges by Agreement of both Parties 
from the Pretor ; and though there was 
the ſame Judge both for the Litis Conteſta- 
tio, and the Sentence in the Canon Law, 
yet they allowed the Time for forming 
the Libel to be ante Litem Conteſtatam, 
and that poſt litem conteſtatam, it comes 
too late, for that would be to make ano- 
ther Cauſe, which is not in Con- 
teſt. Gail, 134. Maranta, 272. YVallences, 
127. * 


It is ſo with us in Courts of Equity; Bill in Equity 


3 for a Plaintiff may at any Time amend may be ame 


at any Time be- 


his Bill before Ifſue is joined, that being fore Ie joined, 
the Time for him to form his Complaint, — 1 
and therefore he cannot have a ſupple- ing ew Matter. 
mental Bill before Iſſue joined, becauſe 
the firſt Cauſe was in but Hiri; but 
after Iſſue joined, he cannot amend his 
Bill by inſerting any new Matter, or by 
altering the Drift of his Bill, or the Na- 
ture of his Caſe, becauſe the firſt Cauſe 


was cloſed ; but he may file a ſupple- 


mental Bill with Leave of the Court, 


and this amended Bill is eſteemed but a 
Continuation of the original Bill, and 
theſe two are accounted but as one. 


By the 15th general Rule, the Plain- RULE, :5. 
tiff ſhall be at Liberty to amend his “ den. 
Bill at any Time before a Copy be 


given out, by taking out an Order of 
courſe, 


And 
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But the Court 
will give Plain; 


of Parties only, 
though Iſſue be 
Joined, 


But not to add 
new Matter. 


4 Bed Quer. 


tiff Leave to a- 


| "mend, by adding joined, by adding of Parties only; upon 


adjourn the Cauſe, and give the Plaintiff 


Bills, 


And the Court will give the Plaintiff 
Leave to amend his Bill, even after Iſſue 


the common Motion of an Attorney, 
and often upon the Hearing, the Court 


Leave -to amend his Bill by adding 
Parties. 


But in the Caſe of Cabill againſt Sir 
Thomas Taylor, in ths Court, after Iſſue 
joined, the Plaintiff moved to amend 
his Bill, by inſerting a Denomination in 
a Leaſe omitted in the Bill, and it was 
refuſed. 1 


And yet in the Caſe of Braddell a- Wi 


gainſt Gaven in this Court, Zafter Term, 
1750, the Plaintiff after Rejoinder filed, 
got Leave on Counſel's Motion, without 
Notice, to withdraw his Replication, 
and amend his Bill by adding new Mat- 
ter, paying the Coſt of the Rejoinder ; 
ſo that this Point ſeems not to be as yet 
ſettled in this Court, although it is ab- 
ſolutely ſettled, that a ſupplemental Bill 
ſhall not be brought before Iſſue joined; 
but I ſhould think it a Matter quite in- 
different to the Defendant, whether ſuch 
new Matter be introduced after Iſſue 
Joined by an amended, or a ſupplemen- 
tal Bill, the former is more for his Ad- | 
vantage, as the Coſt of his Anſwer, and 
the Rejoinder (if filed)is to be paid, _ 
the 


Bills. 


the Plaintiff can compel him to an- 
ſwer, which is not the Caſe on a ſupple- 
mental Bill. 


This Bill will not be anſwered, unleſs Bil tobe amend- 
there be an Order for amending the ori- der O 
ginal Bill, which the Court will grant of 
courſe, upon Motion of the Plaintiff's 
Attorney; and the Bill is to be amended 
in a Week after ſuch Order is obtained, 
or it is deemed diſcharged of courſe, 


and the Plaintiff muſt renew the Order. 


= Upon the amended Bill no new Pro- On amended 
"3 ceſs is generally to be ſerved; but if a fendnt i ng 
Defendant to the original Bill hath — 
changed the State, or Condition he was in fame partice- 
in, at the Time the original Bill was Kr Ca. 
filed, or hath become a different, 
or another Perſon, and thereby hath ac- 
quired a new Right, or a new Obliga- 
tion, or in caſe any Right be denied to 
him by the amended Bill, which, by the 
original Bill he was allowed to have: 
As for Inſtance, if a Defendant after the 
original Bill was filed, ſhould become an 
Executor, or Agminiſtrator to another 
Defendant in the Cauſe, or that he ſhould 
take upon him either of theſe Offices, 
with Reſpe& to the Matter in Contro- 
verſy, or in Cate a Defendant was a 
Peereſs by Marriage, at the Time the 
original Bill was filed, but had. after- 
wards married with a Commoner, BY 
| whic 
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Cofts when ts 
be paid, and 
when not, on a+ 
mending Bills, 


out Coſts; but if the Copy is taken 'Y 


Bills, 


which ſhe loſt her Privilege, and that 
theſe Matters are charged by the a- 
mended Bill; in ſuch Caſes. it may be 
neceſſary, or at leaſt prudent, to pra 

new Proceſs in the amended Bill againi 

ſuch Defendant, and to ſerve the ſame; 
for, as one and the ſame Man may be 
in ſeveral States together, provided they 
do not claſh with each other, ſo he may 
ſuſtain ſeveral Per/ons together, upon Sup- 
poſition, that the Duties attending theſe 
Perſons may be performed together b 

him, yet with Reſpect to each of theſe 
States, be conſidered as a diſtinct Perſon, 
See Mr. Hirtius's Treatiſe de uno homine 
plures ſuſtinente Perſonas ; and ſee 1 Vern. 
284. quando duo jura in uno conveniunt, 
equum eft ac fi eſſent in diverſis. See 
Puffendorf on Moral Entities, in his Law 
of Nature and Nations. B. 1. Ch. 1. S. 14. 


As to amending Bills, if the Anſwer 
be not filed, nor a Copy of the Bill ta- 
ken out, the Plaintiff ſhall amend with- 


out, then the Plaintiff ſhall give the De- 
fendant an amended Copy atteſted; and 
if the Anſwer be filed, the Plaintiff 
muſt pay the Defendant twenty Shil- 


lings Coſts; and if the Plaintiff requires 


ed Bill in four Days; and if the Defen- 


a further Anſwer, his Attorney muſt ll 
move the Court, that the Defendant 
may anſwer the amended Bill; and x 
thereupon, the Court will make an Or- 
der, that he ſhall anſwer the amend- 


dant 
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doth not anſwer the Bill in four Days 
after Service of the Order, or pray fur- 
ther Time to anſwer, an Attachment 

may iſſue againſt him on the fifth Day 

without er Motion. 

Though the Plaintiff ſhould not re- Defendant may | 
quire a further Anſwer, yet the Defen- — and 
dant is at Liberty to anſwer the Amend. 5 Tone by Het 
ment, if he ſees fit; and if the Plaintiff Plaintig. 
proceeds after the Amendment, without 
ſerving the Defendant with an Order 
to anſwer the Amendment, if he thinks 
propers or abide by his former Anſwer, 

is Proceedings will be irregular ; but 

if the Amendment be only in Matter 

= of Form, or by adding of Parties, fo 
= that the Plaintiff does not require a fur- 
ther Anſwer, he is not to pay any Coſt 
do the Defendant ; but regularly he 
mould give him Notice, in writing, that 
be does not require his Anſwer. So 
determined in the Caſe of Bothwell 
againſt Williams, in this Court, Trin. 
1722. | 


But in all Caſes, where a Plaintiff A Rule to be 
amends his Bill, by inſerting new Mat- Faint ee 
ter, though he doth not require the An- cer the amend- 
ſwer of a Defendant who has before an- hn este, in 
ſwered, yet he muſt ſerve him with an fendant is to be 
atteſted Copy of the amended Bill, and 5 in esd. 
with an Order to anſwer the Amend- <4 Bill, and to be 
ment in the uſual Time, or abide by _ 
his former Anſwer as aforeſaid ; and 


muſt 


_—_— 
=. 
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muſt pay twenty Shillings Coſts to the 
Defendant; and until the Cofts be 


paid, the Plaintiff cannot proceed upon 
| the amended, Bill. 


| Amendment, by Amendment, by adding of Parties, is 
adding of Parties, n ; | £ 
when tobe with. to be without Coſts, provided that the 


2 


out Colts, other Defendants are not thereby put 
to Coſts; and it ſhould be expreſſed 


in the Order, that the Amendment ts 
only by adding a Party, that it may ap- 
pear in what Reſpect the Amendment 
is. 


AndtheProceed If the Amendment be only by adding 


ings thereon, 


of Parties, or, in ſome ſmall Matter, the 
Plaintiff is not obliged to ſerve the De- 
fendant with an attefted Copy of the 
amended Bill, but muſt amend the De- 


fendant's Copy; but if the Defendant 


ſhall refuſe to let the Plaintiff amend 
his Copy, the Plaintiff's Attorney may, 
on Motion, obtain an Order that the 
Defendant's Attorney fhall, within two 
Days, or four Days, (as the Court ſhall 


think proper) bring in his Copy, to the 


Plaintiff's Attorney, to be by him amend- 


ed; which if he neglects to do, in the Time 


preſcribed by the Order, after Service 
thereof, the Plaintiff's Attorney ſhall be 
at Liberty to proceed without further 
Motion; but in this Caſe, the beſt Way 
is to ſerve the Defendant with an at- 
teſted Copy of the Amendment, 


k 


* 
” * 
— Y 
* 
. 
» * 
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It was uſual, when a Rule for amend- 2 OLE. 
ing a Bill was conceived, to take it off 11744 
the File, and often alter the Caſe, and, — gb 
if do much was admitted by the- Bill, 
to ſtrike t out, and often the Record 
was not returned again: But this Me- 
thod was afterwards altered, and by a 
late Rule made in Hillary Term, 1748; NewlIngrofſmen 
if the Ameodment be within a narrow *I Cale, 
Compaſs, as by adding a Party, or 
Words omitted by Miſtake, the orig 
nal Bill may be amended upon the File ; 
but if the Amendment be conſiderable, 
or if any Part is to be ſtruck out (for 
by the Rule no Bill is to be erazed) 
| then a new Bill is to be framed, and to 
be ſigned by Counſel and Attorney, and 
affixed to the original Bill ; and this is 
2 what may be called an amend- 

Bill. | f | 


lf the Amendment of a Bill is by fix- All the Parties te 
ing a new Ingroſſment to the firſt Bill, „.' Pants the 
tho the Amendment relates but to ſome Amendment. 
of the Parties, yet all the Defendants, 
who are Parties to the firſt Bill, muſt 
be alſo Parties to the Amendment, or 
the Officer will ſtrike out of the Bill- 
Book all the Defendants which are o- 
mitted in the Amendment, and they 


war be deemed no longer Parties to the 
uit, . 


And a Bill amended ſhall be deemed Bill amended, 


a Bill but from the Time of Amend- — 


ment, which may be inconvenient in 8 
T 2 the Diſcovery. 


| 

| 

. 
| 
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the Caſe of a Proteſtant Diſcoverer, 
where Priority of Suits take Place; but 
when a Bill is brought for Diſcovery 
on the Popery Acts, if the Plaintiff 
would amend it, his Attorney, at the 
Time he moves for Liberty to amend, 
muſt at the ſame Time pray that it 
, may be without Prejudice to Priority, 
and the Court will grant it, and it muſt 
be & inſerted in the Order to amend, 


HE IT if Tt has been faid, that if an Injunction 
Injundtion, be obtained on a Bill which is afterwards 
amended, that the Injunction is gone 

by the Amendments : But in Pract. Reg. | 

210, it is ſaid, that amending never 

moves or touches the Injunction. P. Cur. 4 

in the Caſe of Hartwell againſt bite, 

in this Court, there being a Rule to 

amend the Bill, the Defendant, who had 

been ſerved with an Injunction, iſſued an 

Execution, and ſeized the Goods of the 

- Plaintiff in Equity, and on Complaint, 

the Court contradicted the former No- MY 

tion, and declared, that a Rule for a- 

mending the Bill, did not move or touch! 

the Injunction, and accordingly ordered 

an Attachment: But the ſafe Way is for 

the Plaintiff to move to amend without 

Prejudice to the Injunction. 9 


On a nere If Exceptions be taken to an Anſwer, 1 
Anſwer, or m and the Anſwer is reported ſhort, if the 


— Plaintiff would amend his Bill, his At- 
may amend his torney muſt move for Liberty to amend, 
— 2 | | which 


— 
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which the Court will grant, and when. 
the Bill is amended, he may, on Motion, 
obtain an Order that the Plaintiff may 
Anſwer the Exceptions and Amend 
ment at the ſame Time; and the Court 
will make an Order, that he ſhall an- 
ſwer the ſame in four Days after Service 
of the Order; and if the Plaintiff ob- 
tains this Order before the Defendant 
hath anſwered the Exceptions, he ſhall 
y no Coſts for the Amendment, tho' 
the Defendant ſhall pay the Cofts of the 
Exceptions; and the Proceedings are the 
ſame where the Defendant allows the 
Exceptions, and ſubmits to Anſwer; 
for an inſufficient Anſwer is as no Anſwer. 
And in either Caſe, the Plaintiff muſt 
ſerve the Defendant with an atteſted 
Copy of the amended Bill. 1 Har. Ch, 
Fracf. 44. 3d, Edit. | 


In the Caſe of Coulfon againſt Richard- 
fon, Bunb. Rep. 168, upon arguing Ex- 
ceptions, they were allowed, whereupon 
the Plaintiff obtained an Order to amend 
his Bill without Coſts, he amending the 
Defendant's Copy ; the Defendant, with- 
out waiting for the Amendment, put in 
a further Anſwer, and then moved to 
diſſolve the Injunction, upon the coming 
in of his ſecond Anſwer. But it was 
moved for the Plaintiff, that this Anſwer 
came irregularly, before he had amended 


his Bill ; and it —_— (although Delay 
; ; 3 "S þ On 


Defendant, with - 
out waiting for 
the Amendment, 
puts in a ſecond 
Anſwer, ' 
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on the Plaintiff's Side was ſuggeſted) that 
the Plaintiff offered to amend his (the 
Defendant's) Copy : And the Court 
thought the moſt proper Method, in 
this Caſe was, for the Plaintiff to take 
Exceptions to the ſecond Anſwer, and 
to turn the whole Amendments into Ex- 
ceptions, and the Order for ſhewing 
Cauſe why the Injunction ſhould not be 


diſſolved was enlarged. 
Bill amended = Where Proceſs of Contempt are en- 
Contemptare tered againſt the Defendant for not an- 
entered, ſwering, and that the Plaintiff would 
amend his Bill, he is to move to amend 
it without Prejudice to the Proceſs or 
Proceedings. * | 
Bill not tobe A Bill being brought, on behalf of an 


amended in 2 Infant, was diſmiſſed, in Part, upon the 


Part wherein it 


was diſmiſſed Merits; after the Infant came of Age, 
vpon the Mccits. he petitioned the Court that he might 
have Leave to amend his Bill, or be al- 

lowed to bring a new or ſupplemental 

Bill, as he ſhould be adviſed ; _ the 

| | — 


* This is not ſo in the Court of Chancery: And 
really there ſeems ſome ſort of inconſiſtency in this 
Practice in this Court, for here, (as in the Court of 
Chancery) if a Bill be amended, it is but deemed a 
Bill from theTime of Amendment ; why then ſhould 
the Proceſs remain or be continued, when that, on 
which it. was founded, no longer exiſts? And is 
not the thus continuing Proceſs, on an amended 
Bill, puniſhing a Perſon for not anſwering that 
which was not in being at the Time the Puniſhment 
commenced, 
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Court declared, there did not appear to 
be any Precedent of an Amendment to 
a Bill in a Part, wherein it had been diſ- 
miſled upon the Merits. 2 Williams, 402, 


My/eley's Rep. 68. 


If a Demurrer is brought for a Slip or Demurrer for a 
Miſtake in the Bill, and that the Plaintiff eil. f dhe 
allows the ſame in the four Days, and Plaintif allows 
pays twenty Shillings Coſts, the Plain- d pays Con, 
tiff's Attorney may then, upon Motion — may 
of courſe, obtain an Order for Liberty 


to amend his Bill. 2 Williams, 300. 


In the Caſe of Davis againſt Fleming Two Bills re- 
and others, and the contrary, in this Pete to, be far 
Court, Hillary Term, 1754, two Bills Matter, a ge- 
being referred to a Baron, and reported vnn Qrder to 
to contain one and the ſame Matter, and late only to the 


the Report confirmed; the Attorney for f and notes 
the Plaintiff in the ſaid two Bills, br 1 
ing to amend the ſecond Bill, moved for 

the uſual Order to amend in general 

and accordingly amended the ſecon 

Bill: But it was inſiſted upon, by Mr. 

Anthony Malone, Counſel for the De- 

fendants, to the ſecond Bill, and ſo ad- 

mitted by the Court, That this general 

Order could only relate to the firſt Bill; 

for, that upon confirming the Baron's 

Report, the ſecond Bill was as much out 

of the Queſtion, as if it had been pleaded 

to, and the Plea allowed, which was the 

antient Method, and in lieu of which 


this Practice of referring the two Bills to 


T 4 a 
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a Baron, was ſubſtituted for the Eaſe of 
the Suitors. 


The amending of Bills is unqueſtion- 
ably often indiſpenſibly neceſſary, but 
the Method of doing it is almoſt as often 
a great Grievance ; for, in the general, 
the whole of the original Bill, is again 
ingroſſed, together with the new Matter. 
This uſually produces a ſecond Anſwer 
toall that is contained in the original Bill, 
as well as to the new Matter, and eſpe- 
cially if the Order or Style of the original 
Bill be tranſpoſed or altered; makes Briefs 
whole Volumes and Heaps of Confuſion : 
For there is not one Attorney or Agent 
in twenty, who has Skill enough, or if 
he has Skill, has Time to ſeparate ſuch 
Parts, which are only proper and ne- 
ceſſary to be inſerted or retained, of theſe 
voluminous Pleadings, from, what is (u- 

uous and cumberſome ; whereas, 
in the general, in amending Bills, there 
is no Neceſſity for more than this; To 
charge that the Plaintiff (naming 
him) at ſuch a Time filed his Bill 
<« againſt the Defendant or Defendants 
„ (naming him or them) charging as 
* therein is charged, and for the Pur- 
«< poſes therein mentioned, and refer- 
ring thereto, and then introduce the 
„new Matter, and praying that the 
“ preſent Bill, and the original Bill, 
% may be taken as one and the ſame 
“ Bill,” which will not prevent the 
Plaintiff from further interrogating the 
Defendant 
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Defendant to any of the Matters in the 


original Bill, in which he might have 
been deficient, and will anſwer all the 
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Purpoſes of again inſerting the whole of 
be dige Bill. I have 5 ſeen 


two, three, and four of theſe long amend- 
ed Bills, and long Anſwers thereto, at 
full length in one Brief. 


Of the ſupplemental Bill. 


CCORDING to the Civil Law, the 

Plaintiff by leave of the Court, 
might add any new Poſitions before Re- 
plication; for the Replication was the 
Conteſtation of the Anſwer ; and there- 
fore, after the Anſwer was conteſted, 
there could be no Poſitions, but they 
went on to their Proof: But if any new 
Matter was diſcovered after Replication, 
they might, by leave of the Court, file 
a ſupplemental Bill, touching any Matter 
of Fact that was diſcovered after ſuch 
Replication; for the ſupplemental Bill 
was in nature of a new Cauſe, which 
might be brought by Leave of the Court 
after the Conteflatio Litis in the former 
Cauſe, and the Court may lengthen the 


=P — 


Time for Publication, after ſuc ſupple- 


mental Bill, and Anſwer are come in 
becauſe the Prolongation of the proba- 
tory Term was very much in the breaſt 


af the Court; but if the ſupplemental ' 


Bill be moved for after Publication, the 
Court 


Of the ſupple» 


mental Bill at 


the Civil Law. 
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Supplemental] 


Bill, in Courts of 


Equity, in what 
Cases. 


Bill, 


Court never gives them Leave to examine 
any Thing that was in Iſſue in the former 
Cauſe, for the manifeſt Danger of Su- 
bornation, where they have Sight of the 
Depoſitions of the Witneſſes. Yallences, 
127. Gail, 134. Maranta, 272. 


So, in Courts of Equity, when new 
Matter is diſcovered by the Plaintiff 
after Replication is filed, and the Cauſe 
is at Iſſue, which Matter is neceſſary for 
the Plaintiff to ſet forth to the Court in 
aid of the Matter of Equity ſet forth in 
his Original Bill, he may introduce it by 
a ſupplemental Bill, but cannot regu- 
larly do it by way of Amendment; for, 
as it has been (aid before, the Plaintiff's 
Time for framing his Cauſe, is before 


Iſſue is joined, as the Cauſe is then but in 
Fieri, as the Civilians term it, but after 


Affida vit of the 
new Matter to 
be made by the 
Plaintiff, and 
Notice of the 
Motion to be 
given. 


RU L E. 
Not to be Filed 
before Iſiue join- 
ed. 


Iſſue is joined, the Cauſe is cloſed ; and 
therefore, if afterwards, the Plaintiff 
would introduce any new Matter, fo as 
to make it a Part of the ſame Cauſe, he 
muſt do it by a ſupplemental Bill, but 
not without Leave of the Court. 


And this Motion is to be made by 
Counſel, on an Affidavit to be made by 
the Plaintiff himfe!f, in which he is to 
ſet forth the new Matter, and at what 
Time it came to his Knowledge. 


By a Rule made the 8th of July, 1715, 
by Lord Chief Baron Gilbert, no ſupple- 


mental Bill is to be filed before Ifſue is 


joined, 


e 
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tion, or even after Hearing in the Cauſe, 


joined, withamt Leave of the Court, and 
upon ſpecial Reaſons z but that any Al- 
teration of the Bill, before the Caule is at 
iſue, muſt be Cone by way of Amend- 
ment. | 


And this Bill is to be a diſtinct Bill, what to con- 
reciting briefly the Proceedings; and then. * 
the new Matter and Proceſs for Appear- 
ance is to iſſue on this Bill, as on the 
original Bill. ' 


And it may be brought after Publica» Supplemental 
Bill, after Pubs 


upon Affidavit and Motion as aforeſaid. 


And where this Bill is brought after May be brought 
Hearing, it recites the former Proceed- — 
ings, and the true State of the Cauſe, 
and then, by way of Supplement, adds 
the new Matter, and then prays Proceſs, 
as in an original Bill. 


Where a ſupplemental Bill is brought After Publicati- 
after Publication, it is irregular to exa- allen de nr 
mine Witneſſes to a Matter that was in Matter in iſſue, 
Iſſue, and not proved in the original — 22 
. and ſuch Proof is not to be read. Cafe. 

agnel, 1725. 1 Har. Cha. Fract. 273. 
3d Edit. thy | " 


In a Bill of Review, a new ſupple- in 
mental Bill may be added, Hill. 1062 aB Blllof Review, 
between Price and Keyle, 1 Vern. 135. 


For 


There may be For Matters of Account, there 
after Publication may be a ſupplemental Bill after Pub- 
. Ac lication ; becauſe the Parties examine to 
| fuch Matters of Account before the Of- 
ficer or his Deputy after Publication ; 
and this is from the neceſlity of the 
Thing; becauſe the Charge and Diſ- 
charge muſt be made up privately, 
before the Officer, and therefore the 
particulars thereof muſt be proved, ſuch 
Accounts being now kept by Books or 
Notes, and formerly by Scores or Tal- 

hes, one againſt another; and therefore 
2 ſupplemental Bill in Matter of Ac- 
count is ſeldom refuſed. So likewiſe a 
ſupplemental Bill may be for any Matter 
diſcovered after Publication paſted, that 
was not in Iſſue in the ſame Cauſe; 
and where ſuch Fact might vary. the 
Decree, but after the Decree pronoun- 

ced and enrolled, it muſt be by Bill of 

Review and Reverſal. See 2 Chaz. 2 


Rep. 142. | $4 
May be exhibited "The: Plaintiff brought a ſupplemental 1 


Gn Bill for Diſcovery of more Evidence | 
touching a Matter of Account, to which 75 
the Defendant pleaded the former Bill, 
and that the Cauſe was heard and an 
Account directed; but he was ordered 
to anſwer to all Matters in this Bill, not 
anſwered unto in the former caſe, but 

the Plaintiff not to Reply, or proceed 

any further without Order; 30 Cha. 2. 

| between 
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between Bowe and Sbipunb, 2 Chan. 
Rep. 142. ; 


If there be no Proof of the new Mat- If the new Mat- 
ter in the ſupplemental Bill, it muſt be {1 c meved, 
diſmiſſed, if ſuch Matter is not fully the Bill tobe di 
admitted in the Defendant's Anſwer, 1 


Har. Ch. Praft. 273. zd. Edit. 
In the Caſe of Proby and Proby in u weng appear 


this Court in Trinity Term 1749, a Miſ- Jt the new | 
take was committed in the Bill in a withinthePhin- - 
moſt material Point in the Plaintiff's , Saw 
Caſe, which was not diſcovered until filing bis Bin, or 
after the Cauſe came on to be heard, t Court will 
and was ordered to ſtand over for want file a fupplemey- 
of Parties; the Plaintiff made Affidavit NN.. 
of this Matter, and moved to amend 
his Bill, or for Liberty to file a ſup- 
plemental Bill; but it was inſiſted by 
Counſel for the Defendant, that there 
was no inſtance where a Bill was a- 
mended after Iſſue joined, by altering 
the Giſt or Nature of the Caſe; and 
as the Matter omitted or miſtaken was 
intirely within the Knowledge of the 
Party at the Time of filing the Bill, it 
was not within the Rule for ſupple- 
mental Bills. And that to entitle a Per- 
ſon to a i pare Bill, it muſt ap- 
r by Affidavit, either that Matter 
ppening prior to the filing of the Bill, 
hath ſince come to the Plaintiff's Know- 
ledge, and not before; or that new Mat- 
ter hath come to his Knowledge which 
| happened 
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happened ſince the filing of the Bill re- 


lative to his Relief. On the other Hand, 
the Counſel for the Plaintiff inſiſted, that 
a ſupplemental Bill was very proper in 
Equity to rectify Errors, as where a Miſ- 
take had been committed in ſetting 


forth a Deed, or Pedigree, but the Court 


Formerly the 
new Matter was 
introduced by a 
ſpecial Replicati- 
on, but this Prac- 
tice now but ſel- 
dom uſed, 


New Interroga- 
tories may be ex- 
hibited by leave 
ot the Court, but 
relating only to 
Supplement, 


would make no Rule. 


Formerly they had a Manner in 
Chancery of filing a ſpecial Replication, 
which is ſetting out of farther Facts in 
ſupport of the Bill; and this created 
ſpecial Rejoinders, Surrejoinders, Re- 
butters and Surrebutters: But this was 
found to create great Perplexities and 
Diſputes, how far the ſubſequent Plead- 
ings were in ſupport of the Bill and 
Anſwer ; and therefore they came back 
to the old and ſolid Method of the 
Civil Law, by adding new Poſitions 
after Iſſue was cloſed, and by ſupple- 
mental Bills and by making a_new 
Cauſe aftarwards ; ſo that ſpecial Repli- 
cations are now but ſeldom uſed gene- 
rally, only where new Matter is diſ- 
cloſed by the Defendant's Anſwer. 


On a ſupplemental Bill, the Court, 
upon Motion, will give leave to add to 
the firſt Interrogatories, ſo as the new 
Interrogatories contain nothing but what 
relates to the Supplement. 1 Har. Chan. 
Pratt. zd. Edit. 273. LT 


Croſs 4 


F an 
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T the Civil Law, when the Raus The ane te 


was brought in to Anſwer, he 


and Defendant met to conteſt ; and 
ſince the Defendant might likewiſe have 
Demands againſt the Plaintiff, he had 
liberty to exhibit a Libel againſt him 
alſo, which they called Reconventio : If 
the Reconventio came in before the Litis 
Conteftatio, then both Cauſes went pari 
paſſu. The ſame probatory Term was 
aſſigned to both, and the ſame Term 

iven for Publication, but the Defen- 
ant was to anſwer on the Conventio, 
before the Plaintiff was to anſwer on 


the Reconventto; becauſe the Plaintiff 


firſt brought the Defendant into Court 
to anſwer his Suit; and the Defendant's 
Reconventio was only a Superſtructure up- 
on it : But if the Reconventio comes in after 
the Lis conteſtata, there both Cauſes do not 
0 pari paſſu; and therefore it does not 

op the Plaintiff in the Examination of 
his Witneſſes; but if the Plaintiff be in 
contempt for not Anſwering on the 
Recon ventio, there he is ſtopt from pro- 
ceeding on his own Cauſe, for he can- 
not proceed in that Court, when he 
departs out of it, and muſt be attached 


to Anſwer. Maranta, 91, 2, 3, 4, Se. 
| ut 


tween the Croſs 
Bill at the Civil 


was ſaid to be convened, which they Law, end 
called Conventio; becauſe the Plaintiff qui. 


the 


Bill in E- 
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Ibidera, But if the Reconventio comes in after 
| Publication, it will ſtop the Hearing till 

ſuch Time as the Defendant conteſts it ; 
becauſe, otherwiſe, if the Defendant to 
the original Libel has Right, he may 
be injured, as he cannot have a Decree 
upon the Plaintiff's Libel. 1bidem, 357. 


2 Our Law, touching croſs Bills, which 
is the Recon ventio with us, agrees in all 
Things with this; for if the croſs Bill 
comes in before Iſſue is joined, it 
pari paſſu with the original Bill; but if 
it comes in after Iſſue joined, it cannot 
| go pari paſſu with it, and ſtops no- 
| thing till the Plaintiff has incurred a Con- 
tempt: But if it comes in after Publica- 
tion, it ſtops the Hearing till Anſwer, 
and the rather with us, becauſe the De- 
fendant has a right to the Plaintiff's 
Anſwer upon Oath, and if ſuch Bill be filed 
after Publication, nothing can be put in 
Iſſue upon it, that was in Iſſue in the 
original Cauſe. 


In what Cafes it And this croſs Bill in Equity, is 

is to be brought. hrought by the Defendant in the origi- 

nal Cauſe againſt the Plaintiff, touching 

the Matter in queſtion, by way of Com- 
penſation. x 


Ibidem, And when the Defendant hath a coun- 
ter Demand againſt the Plaintiff, al- 
though he ſhould in his Anſwer inſiſt on 
that Demand, yet he cannot have a De- 

cree 


| Bills. 
cree on the Plaintiff 's Bill, and muſt 
therefore bring a croſs Bill. | 


And this Bill alſo lies againſt the Plain- 
tiff in the original Cauſe by the Defen- 
dant, for Diſcovery of Evidence only. 


On filing a croſs Bill, Proceſs of Subpe- 


the firſt Bill, and the Time for anſwering 
the croſs Bill is expired, his Attorney 
may immediately move the Court, that 
the Plaintiff, in the original Cauſe, may 
ſtop his Proceedings, until he anſwers 
the croſs Bill, and the Court will make 
an Order for that purpoſe ; and a Copy 
of this Order is to be ſerved on the At- 
torney of the oppoſite Party. | 


And if the Defendant, in the original 
Cauſe, hath fully anſwered the Bill, and 
the Plaintiff, in the original Cauſe, hath 
fully anſwered the croſs Bill, the Attor- 
ney for the Plaintiff, in the croſs Cauſe, 
may, on Motion, obtain an Order, that 
the original Cauſe, and croſs Cauſe, may 
be heard together, a Copy of which is 
to be ſerved on the Attorney for the 
Plaintiff in the original Cauſe : But not- 
withſtanding this Order, if the Defendant 

delays his croſs Cauſe, that muſt not de- 
lay the original Cauſe. 


Vol. J. U And 


289 


Ibidern. 


The Proceedings 


In N "3 fling the croſs 
na is to be ſerved, as on the original Bill; Bil, and on dar- 


and if the Plaintiff therein hath anſwered ping the Flainut 


in the original 
Cauſe, 


Original Cauſe, 
and croſs Cauſe 


heard together, 


- 


— ——— — — - 
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Regularly tobe And regularly, this Bill is to be filed 
— © before Ive joines z and if it be, both 
Cauſes are to proceed pari paſſe; if not, 

the Plaintiff, in the original Cauſe, ſhall 

be but ſtopped, until he hath anſwered 

the Bill in the croſs Cauſe ; but after he 

hath anſwered, he muſt have an Order 

to proceed in the original Cauſe, which 

the Court will * e on Motion of 

Plantif when his Attorney, unleſs Cauſe in four Days, 
be hath anfwer- and this Order is to be ſerved on the 
js toget leave Oppoſite Attorney: And if no Cauſe be 
rom the Court ſhewn, either by filing Exceptions to the 
FRY Anſwer, or othetwiſe, in four Days after 
Service of the Order, upon Affidavit of 

the Service thereof, and upon producing 

2 Certificate of the Officer of no Cauſe 

ſnewn, and upon an Attorney's Mo- 

tion thereon, the Order will be made 


| abſolute. 


Croſs Bill, ale In the Caſe of Braddel againſt Gaven, 
yet the Plaintiff, & e contra, in this Court, Mich. 1751, 
ve original a croſs Bill was brought after Iſſue 
to ſtop until de joined, and after the Plaintiff, in the 
anſweredthe Original Cauſe, had examined ſeveral 
out prejudice to Witneſles; but the Defendant, in the cr oſs 
> wg Cauſe, having applied for Time to an- 
ſwer the croſs Bill, the Court upon Mo- 

tion of the Plaintiff's Attorney, in the 

croſs Cauſe, made an Order, that the 

Plaintiff, in the original Cauſe, ſhould 

ſtop until he anſwered the croſs Bill, 

but without Prejudice to the Examina- 

tion of his Witneſſes in the original 

Cauſe: 


Bills. 
Cauſe : Sed guer. if this ſhould not have 
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been on ſpecial Application by Counſel, 


on Notice, as it is in Chancery. 


But it muſt be brought before Pub- 
lication is paſſed in the original Cauſe, 
and not after, except the Plaintiff, in the 
croſs Cauſe, will go to Hearing upon the 
Depoſitions already publiſhed ; becauſe 
of the danger of Perjury and Suborna- 
tion, if the Parties ſhould, after Publica- 
tion of the former Depoſitions, examine 
Witneſſes de novo, to the fame Matter 
before examined unto ; and in this Caſe, 
the croſs Cauſe may be heard on Bill and 
Anſwer, at the ſame Time with the ori- 
ginal Cauſe. 


But if there be croſs Cauſes, and one 
of the Plaintiffs omits to ſerve Subpana 
to hear Judgment, his Cauſe ſhall not 
come on at the ſame Time with the 
other, except the other Party conſents. , 
Sed vide, poſt. Pa. 294. 


Where there are croſs Bills, the De- 
fendant, in the firſt Bill, muſt generally 
anſwer before he, in the laſt, ſhall be 
compelled to put in his Anſwer, or beſore 
he can ſtop the Plaintiff in the orginal 
Cauſe. See Moſeley's Rep. 58. But ſee 


But the croſs Bill 
muſt be brought 
before Publica- 
tion paſſes in the 
original Cauſe, 
except the Party 
will go to 
Hearing on the 
De poſit ions al- 
ready publiſhed, 
and then both 
Cauſes may be 
heard together, 


Unleſs one 
Plaiatiff forgets 
to ſerve Subpena, 
to hear Judg- 
ment, 


Defendantin the 
original Cauſe, 
to put in his 
Anſu er firſt, 
and before he 


can ſtop the 


Plaintiff in the 


firſt Cauſe, if 


Precels be taken 


allo Bunb. Rep. 124, where it is ſaid, not ont on the ori- 


unleſs Procels be taken out on the origi- 
nal Bill: And that a Letter miſſive to 
a Peer, though not ſuch a Proceſs as ſub- 
U 2 jects 


ginal Bill. 


—— — — — 
* * 
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jects the Party to a Contempt, yet in 
this Caſe it is ſuch a Proceſs as gives the 
Party, ſuing it out, Priority of Suit. 


Vuleſs the firſt But if the Plaintiff, in the Original 
after croſs Bill Bill, will, after the croſs Bill filled, amend 
_ his Bill in Things material, this amended 
Bill, as to the Amendments, is a new Bill; 
and the Plaintiff in the original Bill, ſhall 
be obliged to Anſwer the croſs Bill (which 
was filed prior to the Amendments 
made to the original Bill) before ſuch 
Time as the Plaintiff, in the Original 
Bill, fhall have an Anſwer to his Amend- 
ments; and as the amended Bill muſt be 
anſwered altogether, ſo the Priority, in 
ſuch Caſe, ſeems to be loſt as to the whole. 
2 Peer Williams 435. 


And an iofufi- H. brings his Bill againſt F. and C. 


—_ — cw put in inſufficient Anſwers, and 
prefer their croſs Bill againſt A, after- 
wards B. becomes a Bankrupt, his 
Aſſignees bring their Bill, in nature of a 
Bill of Revivor, againſt A. they ſhall not 
go on 'till C. has anſwered A's Bill. 
1 Peer Williams, 266, | 


Anſwer, in the But in the Caſe of Hornby againſt 
original Caule, Pemberton, Moſeley's Rep. 58, the Anſwer 


Inſufficient, yet 


Defendant hav- Was adjudged inſufficient ; but the De- 
ing ſworn 8297. fendant having ſworn in his Anſwer, 


was due to him, 


and not being that eight Hundred Pound was really 
able toput. "2 due to him, and not being able to put in 
from Conflanti- à further Anſwer from Conftantmople, 
nople, where he where 
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where he reſided, in leſs than two Years, del, in lev 
the Court ordered, that the. allowing the — — 
Exception ſhould not hinder the De- him Leave to 
fendant from getting an Anſwer to his Anfwer te his. 
croſs Bill, and that he might proceed at r Bill, 
Law, ſo far as to aſcertain his Debt, not- 


withſtanding the Injunction. 

Where a croſs Bill is filed, when the de ans 
original Cauſe. is in the Paper- of Cauſes Cauſe is in the 
to be heard, although the Plaintiff, in the Cen, m,n" 
original Cauſe be ſerved with Subpæna, nal Cauſe all 
and appears thereon, yet if he can, before 3 
his Time ſor anſwering is out, bring on 
the original Cauſe, the Plaintiff, in the 
croſs Cauſe, cannot ſtop him from going 
to Hearing; but when the Time for 
anſwering is out, if the Defendant in the 
croſs Cauſe, enters a Rule for a Dedimus, 
or prays Time to anſwer, or that for 
Want of either, the Plaintiff, in the croſs 
Cauſe, enters an Attachment, then he 
can ſtop the Plaintiff in the original Cauſe 
from going to.Hearing, until he anſwers 
the croſs Bill, by a Motion of courſe, ta 
be made by his Attorney: This Practice 
is the ſame in the Chancery and Ex- 
cbequer. 5 


If a croſs Bill be filed for Relief, or The Anſwer to 
for Diſcovery only, the Defendant's m, b. al in 
Anſwer thereto may be given in Evi- Evidence, tho” 
dence, on the Hearing in the original mn be di 
Cauſe, although the croſs Cauſe be diſ- 
miſſed by the Plaintiff himſelf, or by the 
Defendant for want of Proſecution, and 


U 3 alſo, 


% 


no Bills. 
alſo, though the croſs Cauſe, if the Bill 
be for. Relief, be not ſet down to be 
| heard, an Order being firſt conceived 
If ihere te an for that purpoſe: And if both Cauſe, 
Oe dot Cale and croſs Cauſe be ſet down to be heard 
togerher, the together, the Plaintiff, in the croſs Cauſe, 
monk, in the” need not ſerve Subpena to hear Judg- 


croſs Cauſe, need 
not ſerve Subjur- ment on the Plaintiff in the original 


na to hear ſludg- 
9 Cauſe. 


Crofs Bills when Croſs Bills were at firſt unwillingly 
— — allowed of; the Court foreſaw great In- 
troduced, conveniencies from them, and the Rules 
relating fo them, were introduced by 
Sir Nicholas Bacon: They arg in nature 
of a Penne and were allowed of, that 
the Party might more fully have the 
Benefit of ſomew hat he could not fo 
well profit himſelf of, being a Defen- 
Matters examin - dant, though it was in Iſſue in the other 


ir 3 Cauſe : but they cannot examine to the 
Publication paſf. ſame Matters examined to in the original 


<d, or {-ttled by Cauſe, after Publication, nor after the 

e Decree, can- 

not be examined Matters; in the original Cauſe, are 

wo inthe cros fettled by the Decree z as appears from 
the Motions, that are every ay made 


to enlarge Publication in the original 
Cauſe. Cur. Canc. 323, 324, 327. 


Examinations No noe wall be ad mitted up- 


on the is Bill, 
hen on a croſs Bill to any Point examined to, 


and Publication paſſed, or ſettled by 1 the 
Decree upon the original Bill ; nor an 
Witneſſes examined, Who might have 


been e pap: Ar original Bill, 
OW ithour 


eFF-*x 
*#3F 4 


Bills, 


without Leave of the Court. Mo/cley's. 


Rep. 382. . 


Where a Cauſe hath been heard a- 
gainſt a Defendant upon a Sequeſtration, 
and a Decree to have the Bill taken, 
pro confefſo, and the ſame confirmed and 
enrolled, and the Defendant ſerved with 


ſuch Decree, and an Attachment iſſued 
for Non-performance thereof, it is ſaid; 
he ſhall not he admitted to bring a-croſs 
Bill, without depoſiting in Court the 


Money decreed, if the Decree be for 
Money; and alſo, the Coſt expended in 
that: Cauſe, or giving good and ſufficient 
Security for the Performance of the De- 
cree, within ſuch Time as the Court ſhall 
direct, and firſt paying down, to the 
Plaintiff, ſuch Coſt as is decreed to him, 
and the Coſt expended ſince the pro- 
nouncing the Decree, with the Coſt of 
taxing the ſame, | be . 
The reading any of the Pleadings or 
Proofs, Sc. in 2 Cauſe, on the Hear- 
ing, in the original Cauſe, muſt be by a 
precedent Order, on a Motion made for 
that purpoſe. Curſ. Can. 298. and fo 


vice Verſa. But where the two Cauſes |} 


are ſet down to be heard together, there, 
the Depoſitions, in the one Cauſe, may be 
read in the ether Cauſe, without any 
Motion or Order for that Purpoſe; but 
a prudent Agent, will, at all Events, be 
provided with the Order, 


U4 On 
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Croſs Bill after a 
Decree on a Bill 
taken pro confeſſe,. 
and phos cafe 5 
the Performance 
thereof, on what 
Conditions, 


The reading of 
Pleadings, or 
Proofs in the 
croſs Cauſe, on 
the —_ in 
the origina 
Cauſe, muſt be 
by an Order for 
that Purpoſe, 


296 Bill. 


Where Depol. On a croſs * you may x ive in Evi- 


tions in the ori- 


ginal Cauſe are dence the Depoſitions in the original 
given in Evi- Cauſe, but Iſſue muſt be joined in the 


dence in the croſs 


Cauſe, Iſae Croſs Cauſe z and though the Rule be, 


— ering that there can be no Examining after 


Publication, and therefore the Plaintiff, 
Examinations on in the croſs Cauſe, ſhall not be at Liberty 
the croſs Bill, by to prove his Bill; yet it ſeems hard that 
— * the Defendant, in the croſs. Cauſe, in 


ſwer. whom there is no Default, ſhould be de- 
| prived of proving his Anſwer. 


Origjeal — If a Bill be- exhibited in one Court of 


may be indiffer- Equity, there may be a croſs Bill in ano- 

ent Courts ther, as if the Mortgagor exhibits a 
Bill to redeem in the Exchequer, the 
Defendant: may bring a Bill in Chancery 
o forecloſe; I Vern. . 


1 Hubs ds Bill, any Matter be * 


in croſs Bill ed, which was within the Party's Know- 
— edge, at the Time he put in his 


Anſwer io ori- Anſwer to the ori Parr Bill, which he 


[Rill, and 
Se it might have made Part of this Defence, 


hall be-with ang the croſs Bill is dimiſſed, it hall be 
* diſmiſſed with Coſts. 


Yd «> Of a8. 6 1 


rund in ch In the Caſe of Agen ioainſt K. Rur, 

Rule on Plaintif Se bontru, in this Court, 26thFun? 17 50, 
in original Cauſe, the Defendant in the croſs Cauſe, who was 
to ſtop till de. Plaintiff in the original Cauſe, having an- 


anſwers croſs 

Bill | he anſwers ſwered'the'croſs Bill, obtained an Order, 
croſs Bill, but. before the Plaintiffs Time for excepting 
excepting is out, WAS out, tor Liberty to proceed in the 
obtains an Order ori inal 
to proceed in orl. | © 


Bill.. 297 
original Cauſe, being ſtopped by a for- binn Cauſe, and 


mer Order from proceeding until he had CE 
anſwered the croſs Bill, and then filed Gans Cu. 
Exceptions to the Defendant's Anſwer in and held regular, 
the original Cauſe ; whereupon Counſel, 
for the Plaintiff in the croſs Cauſe moved 
to ſet aſide the ſaid laſt Order for Liberty 
to proceed, and that the Plaintiff, in the 
original Cauſe, may ſtop until the Time 
for excepting to the Anſwer, in the croſs 
Cauſe, was expired, purſuant to the firſt 
Order.; but the Court would make no 
Rule, being of Opinion that the Excep- 
tions filed by the Plaintiff in the original 
Cauſe, were no proceeding within the 
Meaning of the Feſt Order : Beſides the 
Condition or Foundation, on which the 
firſt Order was obtained, was, that the 
Defendant in the original Cauſe had fully 
anſwered the Bill. 


Upon a croſs Bill againſt a Parſon to A bod 

diſcover what ſort of Tithes, in particular, bled in this 

he claims to be due to him, for that the Cox he tbe 
arſon in his Bill demanded two different cro6 Bill need 
Aanners of Tithing; the Court held, that Fat whe Junk 

in ſuch a croſs Bill, the Plaintiff need dien of ihe 

not intitle himſelf to the Juriſdiction of * 

the Court, becauſe the croſs Bill is 

grounded upon another Bill here in 

Court. Har. 160. Beſides, it is in the na- 

ture of a Defence. ix 


oi a Man be ſued here in the Office Nor in a Bill to 
ot Fleas, he may have an Exgliſb Bill to e Suit 
be relieved againſt the Plaintiff, without Faw nd 


ſetting Court, 
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ſetting forth Matter of Juriſdiction. 

VHidem. But in either Caſe, it can do no 
Harm to ſet forth the Juriſdiction, and 
will avoid Litigation, 


Plaintif, in ori- Upon a croſs Bill if the Plaintiff in the 
yh re ag original Cauſe, be out of the Kingdom, 
en Affidavit upon Affidavit thereof, and upon Motion 
— o the Attorney for the Plaintiff in the 
Service of his Croſs Cauſe, the Caurt will Order the 
pa Phe Service of the Attorney for the Plain- 
but there muſt 4 tiff, in the original Cauſe to be good Ser- 
be fuch 3n 4%" vice of him; but an Affidavit to that pur- 
it appears by poſe muſt be produced, although it ſhould 
the original Ki: appear by the original Bill, that the Plain · 
tiff was out of che Kingdom at the [Time 
of filing it, as he might after, that; and 
before the Application for ſerving his At- 
torney have come into the Kingdom; 
So determined in the Caſe of Bruncher 
and his Wife, againſt Nichols and his 
Wife, and the contrary, in this Court, 


- 


4th December, 1756. 


How the Plain- When the | P laintiff, in the original 
mf aue ais Cauſe, hath anſwered the croſs, Bill, and 
nal Cauſe, is to. F 6 AER. Ar be pen gy Yb 9p 
proceed aſter he that the Time for chene is out, his 
bath anwered Attorney may then, on Motion obtain an 
- the croſs Bill. | ; 79 1 * Pre 
Order for Liberty to proceed in the ori- 
ginal Cauſe, unleſs Cauſe be ſhewn to 
the contrary in four Days after Service 
of the Order ; and if no Cauſe be. ſhewn 
then, on Affidavit of the ſervice of the 
Order, and a Certificate of no Cauſe 
ſhewn, the Court, on an Attorney's Mo- 
3 | 2 ww tion 


tion thereon, on the fifth Day after Ser- 
vice of the Order, will make it abſolute, 
and the Plaintiff may proceed in his 
Cauſe. - | | 


Where a croſs Bill is filed, and the How far the Or- 
Plaintiff therein hath anſwered the ori- tis, in the dig 
ginal Bill, and hath: obtained an Order ang toſtop, 
for the Plaintiff, in the original Cauſe, to the crof Bill is 
ſtop until he anſwers the croſs Bill; this extend. 
Order can only extend to the 8 
Proceedings in the original Cauſe, ſue 
as replying, Sc. that is, that the Plain- 
tiff ſnall not take any Steps, to bring his 
Cauſe to a Hearing, until he has anſwered 
the croſs Bill, (which is generally for 
the Diſcovery of Evidence, which the 
Defendant cannot have, but from the 
Mouth of the Plaintiff,) but cannot in 

Senſe or Reaſon, be ever conſtrued to 
extend to the preventing of any ſpecial 
Motion, in the original Cauſe, on any 
incidental or collateral Matter. Lord 
Howth againſt Lady Hewth, in Chancery, 

Hillary Term, 1156. | 


i MM IR! * my" T — 


Bill of Interpleader. 


Ip pit ity, A Bill of Inter- 

1 Bill of Interpleader in Equity, rnb ry 
is the ſame with the zertius imterve- ty, the ſame 

giens, in the Canon Law; which, in pe —_— 


both Laws, is, where a third Perſon, who the Canon Law, 
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is not Party in the firſt Cauſe, ſuppoſes 
he has a ſeparate Intereſt, in the Matter 
in Queſtion, and comes to remove ei- 


It may be to re» ther the Plaintiff or Defendant ; and in 


move either the 
Plaintiff or De- 
ſendant. 


ſuch Caſe, in this Court, the zertins in- 
ter veniens, or ſuch third Perſon, is to file 
his Bill againſt the firſt or other Defen- 
dants, praying to be relieved according 
to his Right: Whereupon the firſt 
Plaintiff makes the ſecond a Defendant, 
in order to interplead and conteſt the 
Right; or, if the firſt Plaintiff does not 
make him a Defendant, then he may 
exhibit his Bill againſt all the other Par- 
ties, and pray that they may interplead, 
and that the Court may order and de- 
cree to which of them the Thing in 
Demand belongs; and further, as his 
Caſe requires. As if a Man, as a Mort- 
gagor, brings his Bill againſt the Mort- 
gagee to redeem, and another Perſon, 
who has a Right to redeem, prefers his 
Bill againſt both to remove the firſt 
Plaintiff, and to redeem from the De- 
fendant. So if the Mortgagor brings 
his Bill againſt the Mortgagee, to re- 
deem, an Aſſignee of the Mortgagee 
may bring his Bill againſt both, to re- 
move the Defendant, and to receive the 
Money on the Redemption. Maranta, 


272. Gail, 172. 128. See Harriſon's 


Chan. Pratt. Vol. 1. 274. 3d Edit. 


Or toaffiſt either So a tertius interventens, or Interplead- 


Plaintiff or De- 
tendant. 


er, may come in to aſſiſt either Plaintiff 
or Deſendant; as if there be — = 
ife 


ö | ; 
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Life and Remainders in Fee, ſubject to 

a Mortgage, and Tenant for Life prefers 

his Bill againſt the * to redeem, 

he in Remainder may prefer his Bill to 

pay off his Proportion, and be let into 


the Redemption: So, if there be a Rent- 
charge granted out of Lands, previouſly 
ſubject to a Mortgage, the Mortga- 


gee prefers his Bill to \forecloſe, the 
Grantee of the Rent-charge may prefer 
his Bill againſt the Plaintiff, in order to 
come in and aſſiſt the Defendant, by 
tendering of the Money, and to fave | 
the Eftate, out of which his Rent | | 
charge is to come; but then the zertius i 
interveniens muſt not collude with either 
Party, for he cannot intervene by Fraud 
- Colluſion to embarraſs another Man's 
uit. 


There are alſo other Bills of Inter- A 
pleader, as where there are ſeveral Clai- berg ther: are 


mants, and a third Perſon, not knowing {everal _ 
to which of them he ought of Right to «© Duty, and a 
render a Debt, or Duty, or pay his third Fern | 
Rent, fears he may be diſtreſſed or ha- tarrav's. | 
raſſed by ſome of them, and therefore 

prays, that they may interplead, ſo that 

the Court may judge to whom the 

Thing belongs, and he thereby rendered 

fate, on the Payment thereof; and this 

he may do whether any Suits be actually 

commenced againſt him in Law or E- 

quity, or is only in danger of being ſu- 

ed, or moleſted by the Parties, as when | 
two 


_ Bills. 


Tenants haraſeed two Perſons claim the Rents of Tenants, 
Landlords, may, then the Tenants may prefer an inter- 
trains” bu. Pleading Bill, * againſt both of them, and 
Affidavit is to be the Court will, by Injunction, ſtop the 
— co- Parties from diſtraining; but then, the 
the truth of the Plaintiffs muſt not only file an Affidavit, 
— ihe that they don't collude with any of the 
Rents are tobe Parties, and therein ſet forth the ſeve- 
lodged in Court. ral Allegations in the Bill, but muſt alſo 
bring the Rents into Court ; for unleſs 
there be a Stake in a Court of Equity, 
the Court will not hinder the Claimants 
by their Injunction, from proceeding at 


Law. Car. 65. Maxims in Equity, 32. 


A Bill of Inter-: When a third Perſon comes to remove 
— "wh either Plaintiff or Defendant, or to aſſiſt 
crec. either Party, he muſt come before the 
Decree, or elſe it is diſcretionary in the 

Court, whether they will ſtop the Exe- 

cution of it; and they never do, when 

it can be made appear, that the Party 

knew that the Cauſe was in conteſt, and 

yet ſtood by without claiming}, for then, 

after the Decree, ſuch Interpoſition is 
preſumed to be malicious, in order to 


hinder the Sentence. 


© This Bill all In the Caſe of Donnell againſt Baillie, 
for Plaintiff's in Chancery, Mich. 1719, a Motion was 
not replying. made, upon a Certificate of no Replica- 
tion, to diſmiſs a Bill of Interpleader, to 

prevent Diſtreſſes upon bringing theRent 

into Court; but the Court was of Opini- 

on, that a Bill of Interpleader in this 

Cale, 
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Caſe, ſhould not be diſmiſſed, tho the 


Plaintiff ſhould not reply. 


303 


| Where the Plaintiff can, and will The tertiw irer- 


make the tertius interveniens a Defen- 


Veniens when 
made a Defen- 


dant, and thereby anſwer all the Purpo- 4nt, to diniſs 


ſes in his Bill, there ſuch third Perſon _ 


will be obliged to diſmiſs his Bill. 


If a Cauſe has been heard, upon a Bill Path of Plain- 


of Interpleader, and a Trial at Law, di- 
rected to ſettle the Right between the 


tiff in a Bill of In- 
terpleader, after 
Cauſe heard, in 
what Cale no 


Defendants, there is an End of the Suit, Abatemene. 


as to the Plaintiff; ſo that, if he after- 
wards dies, the Cauſe ſhall ſtil] proceed, 
and there needs no Revivor, each De- 
fendant being in the Nature of a Plain- 
tiff. Ruled upon Motion, 1 Vern. 251. 


In the Caſe of Errington againſt the 
Attorney General, and the Executors of 
Sir Rand. Knipe, Bunbury's Rep. 303, 
upon a Bill of Interpleader, it was a- 
greed per Curiam, that there is a neceſſi- 
ty of annexing an Affidavit to the Bill, 
or elſe it is demurrable to. But the Re- 
porter makes a Query, if there be any 
neceſſity, where only private Perſons are 
concerned. But this ſeems to be, or not 
to be neceſſary, according to the Cir- 
cumſtances attending the Caſe. 


There muſt be 
an Affidavit an- 
nexed to the Bill. 


In the Affidavit, to be annexed to this The A#avit to 
Bill, the Plaintiff muſt (wear, that he doth be annexed to 


the Bill of Inter- 


not in any Sort collude with the Defen- pleader, what to 


contain. 
dants, | 
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dants, or any of them, touching all, or 
any of the Matters in Queſtion in the 
Cauſe ; and that he doth not exhibit it at 
the Inſtance, or Requeſt, or with the Pri- 
vity, of the Defendants, or any of them, 
or through any Fraud, but of his own free 
| Will, in order to be indemnified, and 
to avoid being doubly vexed, touching 


k 
N 
: 
: 
. 
. 
. 
: 
| 
: 
| 
| 


the Matters contained in his Bill. 


"I —_— — — 


A Poſſeſſory, or Injunction Bill. 


ws Met ei Eg 

——— 19% ths he ao 

ds. Ht . . ? : 
Polſeſſory Bill HE Poſſeſſory, or Injunction Bill, 
what, is a ſummary Method of Proceed- 


ing, which hath been, for many Years 
paſt, practiſed by Courts of Equity in 
this Kingdom, and is uſed for the reſto- 
ring of Parties to the Poſſeſſion of their 
Lands, who have been forceably or frau- 
dulently diſpoſſeſſed, or for quieting 
Parties in Poſſeſſion, according to the 
different Circumſtances of the Caſe. 


Theirinſtitution, And theſe Bills are very frequent in 
and the Cauſes this Kingdom, by Reaſon that in the 
mm many Rebellions, and Troubles, which 
have happened here, from Time to 

Time, the Proteſtants were robbed and 

and plundered, and their Houſes burnt, 

with their Effects therein; by which 

Means, their Deeds and Titles have 

been loſt or deſtroyed, which rendered 

the Poſſeſſion the beſt Title to many 

Eſtates, 
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Eſtates, and therefore it was found ne- 
ceſſary, to guard that Poſſeſſion againſt 
force or fraud, and to reſtore the Perſon 
fraudulently or forcibly diſpoſſeſſed, 
until the Right could be tried, by due 
Courſe of Law: Wherefore if it appears 
to the Court, that the Perſon who has 
been diſpoſſeſſed or diſturbed, has had 
a peaceable and quiet Poſſeſſion, for 
three entire Years, before the filing of „ gon te 
the Bill, ſave the Force or Diſturbance Matter chief y 
complained of, they will reſtore him, ef R on | 
as Poſſeſſion is the Semblance of Right, che Right. 
and the Party giving the Diſturbance, 
ſhall be left to his Remedy, in the ordi- 
nary Courſe of Law, either by an Eject- 
ment, or otherwiſe, as he ſhall think 
moſt proper. ir 4d vi 


Theſe Bills are ſeldom or never uſed when gc uſcd 
in England, and the firſt' inftantes of but: and on 
this Practice of poſleſſory Bills here, are 
to be met with in the preſidency Courts 
of Munſter and Connaught ; ſor we find, 
that in the 13th Year of King James the 
1ſt, there was an Inſtruction to the Pre- 
ſident and Council of Manſter, which 
Plans out the Method of Proceeding on 
theſe Occaſions, in pretty much the 
ſame Way; which has been ſince purſu- 
ed, by the Courts of Chantery. and Ex- 
cheguer here, which Inſtruction is in 
the following Words, to wit: 


„And the faid Lord Deputy and de. 
| ** Counſel, do likewiſe by theſe Preſents, 
Vol. I. X 1 


— 
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give full Power and Authority, to the 
ord Preſident and Counſel, or any 
two or more of them, (whereof the 
Lord Preſident for the Time being, 
ſhall be one); if any Perſon that hath 
been by the ſpace of three Years, qui- 
etly in the Seizm and Poſſeſſion of any 
Lands, Tenements, or Heredita- 
ments, either of: Freehold or other 
Term within the ſaid Province, ſhall 
be riotoufly, forcibly, or fraudulent- 
ly diſſetzed, t or put out of 
the ſame; or holden out with Force; 
or otherwiſe ſhall be vexed with often 


and continual Suits, and Diſturban- 


ces, that in ſuch Caſes, though the 


Party grieved may have ordinary Re- 


medy by the Common Law, they may 
upon Complaint thereof made unto 


them, by Bill or Information, make 


Order for the ſettling, quieting, or re- 
ſtoring of the ſame Lands, and He- 
reditaments, until the Title or Intereſt 
of the ſame ſhall be decided, or tried 
by the due Courſe of the Common 
Law, as to their diſeretions ſhall be 
thought fit. Provided that in ſuch 
Caſes, - the ſurmiſe of. the Force, or 
continnal  Vexation, or . Diſturbance 
may be traverſed ; and if the ſame be 


not ſufficiently proved by the Plaintiff, 


according to his Complaint, then the 
Matter ſhall be diſmiſſed with good 


« Coſts, to be awarded to the Defen- 
« dant, (except the Plaintiff in his faid 


« Bill 


Bill. 
« Bill of Complaiat, hath alſo alledged 
«© Matter of Equity, and ſo proved the 
“ ſame,) as the Court ſhall ſee cauſe to 


« Decree for him thereupon.“ See the 
40th Inſtruction, . of Inſtructions for the 
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Lord Preſident and Council of Munter, 


z20th May, 1615. 


Now, it is highly probable, that this 
Inſtruction as to that Part of it which 
relates to Force, was grounded upon the 
Statutes of 8 Hen. 6. and 10 Cha. 1. 
againſt forcible Entries; and it is a 
generally received Opinion, that the Pro- 
ceedings in Courts of Equity on poſſeſ- 
ſory Bills, were founded upon the Equi- 
ty of the ſaid Statutes, and after the ſaid 
Statute 10 Cha. 1. theſe Bills came into 
frequent Uſe in Courts of Equity here, 
the Remedy by the juſtices of the 
Peace, being often found inſufficient 
and inadequate. LR 


Ibidern, 


But the true Foundation and Origin Seem rather to 


of theſe Bills, ſeem rather to be ground- 
ed on the Proceedings in poſſeſſory Acti- 
ons at the Civil Law. By that Law, if 
a Perſon had been honeſtly and fairly in 
the Poſſeſſion of a Thing, for the Term 
of a Year, and afterwards was interrupt- 
ed therein, or diſpoſſeſſed thereof by 
Force, he might within the Year, to be 
reckoned from the Day he had been 
turned out of Poſſeſſion, make his De- 
mand or Complaint thereof, in a Court 

R 2 of 


be founded on the 


Civil Law, and 
how the Pro- 
ceedings were in 
ſuch Caſes by 
that Law. 
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of Juſtice, and alledge, that at the Time 
of the Force or Interruption, he was in 
the quiet and peaceable Poſſeſſion of the 
Thing in Queſtion, not by force, fear, 
ſecretly or precariouſly ; and defire, that 
firſt, and before all Things, the Poſſeſſi- 
on of the Thing in Queſtion, may be 
decreed to him, and that he may be put 
and maintained in the Poſſeſſion thereof: 
And in ſuch Caſes, the Proceedings were 
in the quickeſt and moſt ſummary Man- 
ner, And this is the Practice of the 
Admiralty Courts at this Day, where the 
Proceedings are regulated by the Rules 
of the Civil Law. ” 


And in theſe poſſeſſory Actions, the 
Matter touching the Poſſeſſion, was ſecu- 
red and regulated in the firſt Place ; and 
when this had been diſpoſed of, then on- 
ly it was, that Enquiry was made into 
the Right of the e And in Caſe 
of moveable Things, the Perſon who 
prevailed in the poſſeſſory Suit, was ve- 
ry often obliged to give Security, to an- 
ſwer his Opponent in a petitory Suit, as 
to the Right, before he was let into, or 
reſtored to the Poſſeſſion of the Thing 
in Queſtion, in the poſſeſſory Suit. 


And the Decree in the poſſeſſory Suit, 
ſeems to be founded on theſe among 
other Reaſons, that the Poſſeſſor was pri- 
ma Tacie, preſumed to be the right 
Owner; and if two Perſons pretended 


to be Poſſeſſors, he who had _ - 
O - 
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Poſſeſſion for the ſpace of a Year laſt 

ſt was preferred; and in many Caſes 
the Poſſeſſion being the only Title for 
the Property, and the Perſon who had 
been in Poſſeſſion, perhaps from Acci- 
dents, not able to give any other Evi- 
dence of his Title than the Poſſeſſion, 
and as the Law preſumes the Poſſeſſor to 
be the right Owner, until a better Title 
appears; it might be unjuſt to ſtrip the 
Poſſeſſor of that, which perhaps was his 
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only Title, and put him to a Suit, a- 


gainſt the Perſon who comes in by 
Force; and alſo for this other valuable 
End, to preſerve the public Peace, and 
to prevent the Miſchiefs and Wrongs 
which muſt ariſe, from the Attempts of 
poſſeſſing Things, by a ſtrong Hand and 
{uperior Force. | 3 


By the Laws of France, one cannot 
commence his Action for the Property, 
until the queſtion about the Poſſeſſion 
has been decided, and that he who ſhall 
have been condemned, has fully fatisfied 
the Sentence, by reſtoring the Fruits, 
and paying the Coſts and Damages, if 
any have been awarded: And the Parties 
are not ſuffered to join theſe two De- 
mands of the Poſſeſſion, and Property 
together, in one Suit, ſo tenacious are 


The Laws of 
France, in theſe 
Caſes. 


the French of the Poſſeſſion, and the 


Rights which accrue therefrom; and 
this ſeems to have been taken from the 
Civil Law, 1s qui deſtinavit rem petere, 
animad- 

X 3 
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animadvertere debet, an aliquo Interdicto 
Palit nanciſei Poſſeſſi nem: Quia lunge com- 
modius eft ipſum paſſidere & adver ſarium 
ad Onera Prtitoris compellere, quam alio 


poſſudente, petere. L. 29. F. de Rei vendi- 


cat. 


Now, by our Method of Proceeding, 
in theſe Suits in-Courts of Equity, the 
Perſon complaining muſt in moſt Caſes, 
have been in quiet Poſſeſſion by the 
ſpace of three whole Years together, 
next before the Day of the Force com- 
mitted, which Requiſite in theſe Pro- 
ceedings ſeems to have been taken from 
the aforeſaid Statute. 10 Car. 1. cap. 


T3. 


Great Variety of There is great Variety of theſe Bills, 
pollellory Bills. which are — — Force; and 
which follow the ſame Courſe in Practice 
as the former : As if by Force a Man 
| ſhould ditch in another's Park, or 
| | ſome Part of his Land; or ſhould ſtop 
up an antient Paſſage, which another en- 
joyed for many Years; or diſturb him in 
the Enjoyment of an antient Water, or 
" Water-courſe; cut down any Trees, or 
| build up againſt the Windows of any 
Houſe, and darken and make the Houle 
uſeleſs ; or if a Tenant ſhould plow an 
antient Meadow, or make Bricks of the 
Soil of his Landlord's Ground ; the 
Court of Chancery in theſe, and many 
like Caſes, ſtop the Parties by Injuncti- 
| 2 
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on; and this Injunction, is in the 

Nature of a Writ of Eftrepment, at the Writ of Efres- 
Common Law: And all Bills grounded 272 
on theſe, and the like Circumſtances, 

where the Relief is immediate, are call- 

ed poſſeſſory Bills; and the Proceeding, 

is called feflinum Nemedium, becauſe, 

the Courſe taken on theſe Bills, 1s 

ſhorter than the Progreſs of a Pro- 

ceeding, in any other Cauſe. 

And the Method of proceeding, in The Method of 
theſe Caſes, is this : There is a ſhort Bill — Bills ] 
filed (in which no Subpæna is uſually 
prayed, nor is there any Anſwer, re- 
quired thereto) and an Affidavit made, The Affidavit on 
ſetting forth, that the Plaintiff had been Jes ea and 
in the actual, quiet, and peaceable Poſ- 
ſeſſion of the Premiſſes for three Years 
at leaſt, before the filing of the Bill ; 
ſaving the Diſturbances given by the 
Defendant, that his Title is ſtill in Be- 
ing, and undetermined, and the Force 
muſt be particularly ſworn to, as well 
as the Poſſeſſion ; and upon ſuch Affi- 
davit, and upon producing to the Court, | 
a Certificate of the Bill being filed, tie dn te g. ö | 
Plaintiff may by his Counſel, move the Pay, and the 1 
Court without Notice, for an Injunction Proceedings, 19 
to the Party, and in ſuch Caſe, the | 19 
Court will either grant an Injunction to 17 
the Party, at the firſt Inſtance, or will 14 
grant an Order for an Injunction, unleſs EC | 

_ Cauſe be ſhewn to the contrary, within vn 


the Time preſcribed for that Purpoſe, 
by the Order, and to ſtop in the mean 
Time; and if no ſuch Cauſe be ſhewn, 


X 4 upon 
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Poſſeſſory Bill 
againſt a Ten- 
ant, holding 
Over. 

And in what 
Caſes, a trienni- 
al Poſſeflion need 
not be ſworn to. 


Bills. 


upon Certificate thereof, and producing 
an Affidavit of the Service of the Order, 
theCourt, on Counſel's Motion, will grant 
an Injunction to the Party: But this 
is according to the Circumſtances of the 
Caſe. Cotter and Norcot, Eafter Term, 
1758; and Kenna againſt Minnit, and 
others, Hillary Term, 1760; both in 
this Court. 

But where a Landlord, brings this 
Bill againſt his Tenant, for holding over 
after his Term is expired, which is a 
forcible, or rather a fraudulent detain- 
er; as where a Perſon had made a Leaſe 
for ſeven Vears to a Tenant, the Land- 
lord, or Leſſor, the Day the ſeven Years 
are expired, or the Day after, Demands 
the Poſſeſſion of the Tenant, or Leſſee, 
and he refuſes to deliver it, the Land- 
lord need not make an Afﬀidavit of a 
triennial Poſſeſhon, and a Title till in 
Being as in the other Caſes; for in this 
Caſe, the Bill is founded upon the Fraud, 
in which Caſes, Courts of Equity have 
an original Juriſdiction ; for the Tenant 
is conſidered in Equity, as a Truſtee for 


the Landlord, and upon this Truſt, and 


Confidence, between the Landlord, and 
Tenant, it is deemed a Fraud, if he 
refuſe to give up the Poſſeſſion, or re- 
turn it when his Term is expired: 
But the Landlord, is is to make it ap- 
pear by Affidavit, that ſuch a Demiſe 
was, that the Term in that Demiſe is 


expired, and that the Tenant holds over 


his Term, and thereupon a Bill is to be 
2 framed, 


framed, with a Prayer therein to be 
reſtored, and an Injunction for that Pur- lauen, to be 


poſe, to be put into Poſſeſſion of the paſedion. 
Lands ſo demiſed. 


So when a Party, has been in Poſ- The like to be 
ſeſſion as Tenant for ſeven Years as — hr 
above, and before that ſeven Years be 
expired, he may have got a further 
Term, ſuppoſe of ten Years from his 
Landlord ; in that Caſe, the Landlord 
cannot have an Injunction becauſe, tho 
the ſeven Years be expired, yet the 
ſubſequent Agreement for ten Years, is 
a Continuation of that Poſſeſſion which 
was firſt given for ſeven Years; and if 
the Landlord ſhould force or diſturb 
the Tenant in his Poſſeſſion, he upon 
filing a Bill, and ſetting forth his Caſe, 
would be quieted by Injunction, upon 
proper Affidavits of the Matter againſt 
his Landlord. 

There are alſo many other Caſes, to Other Caſes, 
which this Remedy cannot be extended, — 
if a triennial Poſſeſſion was requiſite; requiſite. 
as where Leaſes are made by Purchaſers, 

Deviſees, and Remainder Men, on 
coming to their Eſtates, which are to 
expire within three Years. — 


But if the Leaſe be made, by the Per- 
ſon from whom the Purchaſe is made, 
the Deviſor, or Tenant for Life, theſe 
Bills do not lie without a triennial Poſ- 
ſeſſion in the Purchaſer, Deviſee or Re- 
mainder Man, becauſe the Purchaſer, 

Deviſee, 


Deviſee, or Remainder Man had no 
4 Poſſeſſion of their own, at the Time of 
E their Leaſe, and there is no priority be- 
EY tween them and thoſe under whom they 
derive, ſo as to continue to them the 
Confidence and Truſt, which was be- 

tween Landlord and Tenant. 


Where thereisza Tf it ſhall appear, that there has been 
pekte Bil a mixt Poſſeſſion, that is to ſay, a Poſ- 
will not lie. © ſeſſion, held partly by the Plaintiff, and 
partly by the Defendant, fo that it can- 

not be ſaid, that either of the Parties, 

has had a triennial Poſſeſſion, there it 

ſeems, the Court will not interpoſe by 

Bill of this kind, but will leave the 

| Parties at Liberty to diſpute the Right 
The Court will at Law : But where there ſhall appear 
direct an Hine, à contrariety of Evidence with Reſpect 
o Evidence, ? to the Poſſeſſion, as if the Plaintiff's 
| Witneſſes ſhall fwear that the Plaintiff 
has had the fole Poſſeſſion for three 

Years, and the Defendant's Witneſſes 

ſhall ſwear, that he has had it; there 

it ſeems, it has been the Practice of 

Courts of Equity here, to direct an Iſſue 

to aſcertain that Fact; as in all other 

Caſes, where the Evidence is contra- 

dictory: So determined in the Caſe of the 

Lord Mayor, Sc. and Citizens of Dub- 

lin againſt Vernon, in the Court of 

Chancery, in 17,21; and the like Deter- 

mination, was made in the (ame Court, 

in the Caſe of Moor againſt Cabill, which 

Cauſs was heard in Trinity Term, 

| 1745 


Bills. 


1745: But the Lord Chancellor, did 
not give Judgment, until the Hillary 
Term, following. | | | 


It has been a Queſtion, in Courts of 
Equity on theſe Bills; where a Man, 
deviſes his Lands from the Heir, and 
he enters immediately, after the Death 
of the Anceſtor, and holds the Poſſeſh- 
on by Force, if the Deviſee ſhall be 
reſtored by this Bill; hut it now ſeems to 
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If a Deviſee, 
ſhall be reſtored 
againſt the Heir 
at Law. 


be the prevailing Opinion he ſhall not; 


for the firſt Preſumption is, that the 


Land deſcended, which is a probable 


Title, and can only be defeated by eſ- 
tabliſhing the Will, and that were to 
go into the Validity of the Title; but if 
the Heir ſuffers the Deviſee to take 
up the Poſſeſſion, immediately after the 
Death of the Deviſor, and to hold it 
for ſome Time, and ſhould afterwards, 


and within three Years, after the De- 


viſor's Death, attempt to remove the 
Deviſee by Force, it may deſerve to be 
conſidered whether the Deviſee, in that 
Caſe, as he may juſtify a forcible de- 
tainer at Law, may not apply by poſ- 
ſeſſory Bill, to be quieted againſt Force; 
it may alſo deſerve Conſideration, whe- 
ther in that Caſe the Deviſor's Poſleſſion, 
is not continued without Interruption ; 
and whether that, and a probable Rightz 
may not intitle the Deviſee, to be quiet- 
ed againſt Force, 


Upon 
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The Poſſeſſion to 
be demanded 
within a Year, 
but if the In- 
tereſt of the 
Plaintiff be ex- 
pired, Applica- 
tion 1s to 
made within fix 
Months. 


Plaintiff muſt 
apply in Time, 


And an actual 
Poſſe ſſion, muſt 
be ſhewn for the 
thrce Years, 


Bills. 


Upon theſe Bills, it is generally un- 
derſtood, that the Application to be re- 
ſtored, or quieted, ought to be made, 
within a Year after the Force, or Fraud 
committed: And if the Intereſt, under 
which the Party complaining derived, 
be expired, Application is to be made, 
in ſix Months after ſuch Expiration, or 
the Court will make no Order, unleſs 
he makes it appear, that he held over, 
as Tenant at Will; or by fome new 
Leaſe. Sed guer. for this ſeems to be a 
Matter not abſolutely ſettled. 


An Objection, was made in the Caſe 
of Flack againſt Neſbet, in the Court, 
that the Plaintiff had not come timely 
enough; and he would have been dil- 
miſſed, but that he ſhewed, he did not 
acquieſce, but had filed two Bills before, 
which were diſcontinued, for ſome in- 
formality. 


And upon theſe Bills, where a trien- 
nial Poſſeſſion is to be ſworn to, it muſt 
alſo appear, the Plaintiff has had an actu- 
al Poſſeſſion for that Time by himſelf, or 
his Tenants: So determined in the Caſe 
of Maple againſt Vernon, in May 1730; 
upon an Appeal to the Houſe of Lords, 
from an Order of the Court of Chancery 
here, although the Plaintiff, on filing 
the Bill, had ſworn that the Premiſſes 


in diſpute, were his Property, and i 
| e 


Bills, 


he had been intitled to, and ſeized, and 
ſſeſſed thereof, for upwards of nine 
ears, before the Time -of filing his 
Bill, by Virtue of Deeds of Leaſe, and 
Releaſe, from the Lord Mayor, &c. and 
Citizens of Dublin. ys 25 


But in theſe Suits, it ſeems that there 
is no Neceſlity to go into the Right, or 
the Title, but into the Queſtion of the 
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The Right, or 

Title, not to be 
enquired into, in 
theſe Suits ; the 


Poſſeſſion only, ſo that the Plaintiff en ca. 


has a Title ſtill in Being; and a fea- 
ſible Title will be ſufficient : And in a 
late Caſe between Sir Fitzgerald Ayl- 
mer, and others Plaintiffs Barnewall 
Fitzgerald, and others Defendants, 
which depended in Chancery, before the 
late Chancellor, Lord Viſcount Jocelyn, 
upon a PT Bill, an Iſſue being 
directed, upon the Trial at an Aſſizes, 
the Plaintiffs were ſuffered to go into 
Evidence, of the original Right, and 


Title, to the Lands in Qneſtion ; where- 


upon, the Jury found a Verdict for the 
_ Plaintiffs: But upon fhewing this Mat- 
ter to the Court of Chancery, his Lord- 
ſhip was pleaſed to ſet aſide the Ver- 
dict, and ordered a new Trial, and 
afterwards, upon the ſecond Trial, the 
Parties not being ſuffered to give Evi- 
dence of any Matter, except ſuch as 
tended to ſhew the triennial Poſſeſſion, 
the Jury found a Verdict for the De- 
fendants; and the Plaintiffs having ap: 
Plied to the preſent Lord Chancellor for 
a new 
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a new Trial, it was refuſed, and the 
Cauſe being afterwards heard, an In- 
junction went to the Sheriff with 
Coſts. 


| ant; ills 
If upon Service If the Defendant, being ſerved with 
., dhe Porthos the Injunction, delivers up the Poſſeſſi- 
be reſtored, there ON, or Ceaſes giving freſh Diſturbances, 
Sale, aug dhe there is an end of the Suit; and in this 
Plaintiff ſhall Caſe, the Plaintiff has no Coſt. See the 
have no Cc. Caſe of the Executors of Magee, againſt 
Hodgkinſon, in this Court, Hillary Term, 
1754: But if the Defendant refuſes to 
give up the Poſſeſſion, or to quiet the 
laintiff, the Plaintiff ſhall, upon Affi- 
Sbg. tothe davit of the Service of the  Injunc- 
tion to the Party, and of the detaining 
of the Poſſeſſion, or of continuing of 
the Force and Diſturbance, have an In- 
junction to the Sheriff, and ſometimes 
an Attachment; except the Defendant 
will juſtify his Right to the Poſleſſion, 
Sc. and then he muſt appear, as on 
an Attachment, and put a Rule on the 
Plaintiff to exhibit his perſonal Interroga- 
tories, as in Caſe of any other Contempt, 
which being done, the Defendant, muſt 
anſwer them in Time, or an Injunction 
will iſſue to the Sheriff on a Certificatè 
from the Chief Remembrancer of no An- 
ſwer being filed. * 
Injun&tion to the On ſervice of an Injunction, to the 
Party, the Time Party, the Defendant has eight ſitting 


for appearing, 


thereto. Days to appear after Service, and if no 


Appearance 
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Appearance be entered in that Time, 
the Plaintiff may, on Affidavit of the 
Service, move for an Injunction to the 
Sheriff. | 


And note, the Appearances, upon 
theſe Contempts, are to be in open 
Court, that is, when the Attorney for 
the Party in Contempt moves, that 
the Proſecutor, may exhibit his In- 
terrogatories ; he at the ſame Time, 
informs the Court, that the Party, in 
Contempt conſents to appear, as upon an 
Attachment. 


When the Defendant has appeared, 
his Attorney is to put a Rule on the 
Plaintiff, to file his Interrogatories; and 
if the Plaintiff, ſhall not file his In- 


Appearances up- 
on the Attach- 
ment how to be, 


Time for Exhi- 
biting Intertoga- 
tories, 


terrogatories, within four Days after 


Service of the aforeſaid Order, the 
Court, upon an Affidavit of the Service 
thereof, and Certificate of no Interro- 
oatories being filed, will diſſolve the 


Imunction, upon an Attorney's Mo- 


tion. 


When the Interrogatories are filed, 
then the Plaintiff's Attorney is to put a 
Rule on the Defendant, to anſwer them 
in the uſual Time (which is but four 
Days, unleſs the Defendant obtains ſome 
further Time, which the Court will 
grant, on an Attorney's Motion, if the 
Defendant has made no unreaſonable 

delay,) 


The Time for 
anſwering them. 
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delay,) and if the Anſwer be not filed, 
in four Days after Service of the Order, 
and no further Time obtained, the 
Court, on Affidavit of the Service there- 
of, and a Certificate of no Anſwer be- 
ing filed, will, upon Counſel's Motion, 
grant an Injunction to the Sheriff. 


The perſonal In- The perſonal Interrogatories, and the 
tend thereto, Anſwer thereto, are to be proceeded 
and how to be on in the ſame Manner, as where per- 
proceeded" ſonal Interrogatories are exhibited, in 

Aid of an Account. See Title A- 


count. 


The Time fr The Time for excepting to Anſwers 

excepting de to theſe Interrogatories, and the Pro- 
ceedings thereon, are the ſame as up- 
on Exceptions to the Anſwers of De- 
fendants to Bills. 425700 


How the Defen- If the Plaintiff ceaſes his Proſecution, 
Cs l after he Or neglects to prove his Caſe, after the 
hath anſwered Defendant hath anſwered the Interroga- 
rw. tories, the Court, on Motion of the De- 
tiff ceaſes bis fendant's Attorney, will order the Plain. 
mw tiff to proceed, and prove his Contempt 
in ſome reaſonable limited Time after 

Service of the Order, or the Injunction 

to be diſſolved ; and if the Plaintiff ſtill 

makes Default, on Certificate thereof, 

and on Affidavit of the Service of the 

Order, the Court, on an Attorney's Mo- 

tion, will diſſolve the Injunction: But 

note, the ſhort Vacation after Eaſe 


Term 


Bills. 
Term, is generally not accounted a Va- 
cation to examine in. 


In Chancery, the Plaintiff is to prove 
his Caſe, in a Month after the Defen- 
dant hath anſwered the Interrogatories, 
but in this Court, there is no certain 


Ik when the Defendahit, has fully an- 
ſwered, and denied the Contempt, the 


The Cauſe to bg 
ſet down to be 
heard on the 


Plaintiff takes out a Commiſſion to prove Examinations, 
the Contempt; and the Defendant — 


in the Examination, when the Wit- 


neſſes are examined, and the Examina- 


tions eloſed, upon Motion of the Plain- 
tiff's Attorney, the Cauſe ſhall be ſet 
down to be heard on the perſonal In- 
terrogatories, Anſwers and Proofs ;' and 
this Order is to be ſerved on the op- 
polite Party, and alſo a Subpena to bear 
Judgment as on other Hearings. See 
hereafter, Title Hearings. 


And if the Defendant, will not join How Plaintifis 
in the Examination, the Plaintiff, when 13,256 dar 
he hath examined his Witneſſes, may nt join in the 
alſo, as ſoon: as other Hearings, pro- 1 
ceed to Publication, and the Hearing 
of the Cauſe. | 

in all On Injunction to 


By a Rule 6th May, 1718 
Caſes of Injunctions to the Party, for Cotero de bed. 


quieting of Poſſeſſions, where the Plaintiff uu p2id or an 
- ent to 
appears as on a Attachment; if on the ifue of Courſe 


Y Hearing == —_ 
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on. 


InjunQion to the 
Party in what 
Caſes he may, 
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Hearing of the Cauſe, the Court ſhall ſee 
Cauſe, to order an Injunction to the She- 
riff to quiet, and put the Plaintiff into Poſ- 
ſeſſion of the Lands, and Premiſſes, in 
Diſpute with Coſts; that in all ſuch 
Caſes, the Defendant is forthwith to pay 
down the taxed Coſts, or an Attach- 
ment to the Purſuivant ſhall iſſue againſt 
him of Courſe, and without any Motion, 
and he not to be diſcharged — 
until the Coſt, and alſo the poſt Coſt, 
be paid, and the further Order of this 
Court, for his Diſcharge. 


Writs of Eüreß- The Proceedings on Injunctions, in 
ment, the Pro- 
ceedings there- 


nature of Writs of Efirepment, are the 
ſame as upon Injunctions, to reſtore and 


| quiet, &c. 


But after the Party is ſerved with 
the Injunction, he is not to repeat the 


and when be Facts complained of; as to cut Tim- 


may not repeat 
the Facts com- 
plained ol. 


Injunction to the 
Sheriff u 
Report of a 
fore it is con- 


f$:med, 


ber, plow antient Meadow, Sc. with- 
in the ſpecial Order of the Court ; but 
if the Defendant anſwers, and claims 
an Eſtate of Inheritance to his own uſe, 
or under ſuch Title, or Eſtate, as 1s 
diſpuniſhable of Waſte, the Court will 
not reſtrain him. 


And note, in- all Caſes of Bills for 


ort Quieting Poſſeſſions, the Plaintiff ſhall 


have an Injunction to the Sheriff, upon 
the Report of a ſhort Anſwer, to the 


perſonal Interrogatories, and before it is 
| confirmed, 
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confirmed; becauſe it is fefinum Reme- 
dium; fo ordered in this Court, in the 
Caſes of Lord King/land againſt Kellen, 
Hutchins againſt Hutchins, and Morris 
againſt Morris, Hillary, 1974t. © 


But if a further Anſwer be filed be- Unier further 
fore the Motion be made for an In- Awe befiled, 
junction to the Sheriff, the Coutt will tion for an la- 
receive it, and will not grant the In- ei be ens 
junction; but this will not be allowed in bort Anſwer, 
caſe a ſecond Anſwer be reported ſhort, | 
fo ordered in this Court, in the Caſes 
Goodman againſt Coghlan, and Morris 
againſt Morris, 24th February 1741. 


The 1 of February 1698, the Court Injuntionto the 
declared, when an Affidavit for an In- B. J e © 
junction is full, they will grant an In- perſonal Inter- 
junction to the Party; —y 
has a mind to conteſt the Marter, he thew Cauſe, i 
muſt come in and be examined on per- Vit hear ben by 
ſonal Interogatories: But where the Afidariu, 
Court gives a Day to ſhew Cauſe (which 
is not frequently done) they will hear 
what Defencz the Defendant can make 


by Affidavit or otherwiſe. | 


But if it appears by the Plaintiff 's Affi- But if it appears 
davit that he hath had ſuch Poſſeſſion as sd lat“ 
aforeſaid, the Court always grants the In- be bath had the 
junction; it being a matter of Fact to be An beg Bal. 
tried on Examination, and not by Affi- the Court will 
davits ; and the Injunction is only in fen Ahage- 
the Nature of a Summons to the Party, 


2 to 


and if the Party „ere a Day to 


Bil. it was determined that an Injunction 
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to appear and put the Mattes into ex#> 
mination ; the Proceedings on Bills of 
this Nature, being ſummary as aforeſaid, 


Injun&tion to the In the Caſe of Stratford againſt 
Sheriffon De Richardſon in this Court, Hillary 1741, 
ſhould: iffiie of courſe to the Sheriff on a 

| Demurret to this Bill. 
Thefereral forts _ And the Injunctions which iſſue upon 
theſe Bills, theſe; Bills are either to gain a Poſſeſſion, 
ori to retain and defend it; if to gain a 

Poſſeſſion, then they enjoin, that the 

Plaintiff ſnall be reſtored and quieted, 

either againſt Force or againſt Tenants 

holding over: If to retain and defend 

a Peſſeſſion, then they injoin that the 

Plaintiff ſnall be quieted only. 


The Praditi-. As the Proceedings in theſe Suits are 
Abele anderad quick and ſpeedy, it behoveth the Prac- 
in the Proceed- titioners to take ſpecial Care to conform 
gs in thels to the Rules laid down for theſe Suits, 
and alſo, that their Clients give in full 

and ſufficient Anſwers to the Interrogato- 

ries ; for if the Defendant doth not an- 

ſwer in proper Time, or if his ſecond 

Anſwer ſhall be found materially ſhort, 

an Injunction will go to the Sheriff. 


An Anfwer to In the Caſe of Smith a Minor, againſt 
perſonal Inter- Perry and others in the Exchequer in 


rogatories, re- 


ceived after an Hillary Term 1760, the Defendant not 


Seng, on de. having put in his Anſwer to the perſonal 
cial Circumſtan· | Inter- 


Ces. 
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Interrogatories in proper Time, the 
Plaintiff obtained an Injunction to the 
Sheriff; and eighteen Months after, the 
Defendant came and prayed Leave to 
file his Anſwer, ſnewing by Affidavit, 
that his Attorney had miſtaken the man- 
ner of Proceeding, as to the Time given 
in theſe Cauſes for anſwering; that the 
Defendant Perry had languiſhed under 
a Sickneſs for a long Time, of which he 
died ; and that as the Plaintiff's Interro- 
gatories had required the Defendant to 
anſwer ſeveral Matters as to the Title, 
and the Defendant could not for a long 

Time come at the Title Deeds, or the 
knowledge of the Title, ſo as to be able 
to give a ſufficient Anſwer, and was by 

the Plaintiff's Interrogatories led into 
great Difficulties in anſwering, the Court 
upon the particular Circumſtances of the 
Caſe, were pleaſed to Order that on pay- 
ment of the Coſts of the Application, the 
Defendant's Anſwer to the perſonal In- 
terrogatories ſhould be received notwith- 
ſtanding the Injunction to the Sheriff, 
and the Poſſeſſion to be continued until 
the hearing of the Cauſe: And note, 
in this Motion, the Caſe of Barry againſt 

Barry in this Court, was mentioned by 

= Defendant's Counſel as a fimilar 
ale, 


In what Caſes Injunctions ſhall be And in what | 
granted on theſe Bills, and the Proceed- be granted, and | 
ings thereon, ſee Title Injunttions,  * *h* Proceedings 


T2 Bills 


Of the method 

of reviewing 

Cauſes at the 
Civil Law. 


Ho Bills of Re- 
view in Equity 
correſpond there 
with. 


| Bills, 


Bills of Review and Reverſal. 


HE Sentences by the Civil and 

Canon Law, are two fold, Interlocu- 
tory and Definitive, The Interlocutory, 
are any Orders pronounced by the Judge, 
in the Cauſe touching the Proceedings, . 
before they come to a definitive Sen- 
tence ; and the interlocutory Order is 
always alterable before the definitive 
Sentence. Thedefinitive Sentence muſt 
always be in Writing, and cannot be al- 
tered after it is pronounced and ſigned 
by the Judge; but after it is ſo ſigned, 
there might be an Appeal to a ſuperior 
Juriſdiction: But where they were in 
the laſt reſort, as when it came up to 
the Prince, there they Might appeal 
from the Prince uninformed to the Prince 
better informed, which was in nature 
of a review of the ſame Sentence. Ma- 
ranth. 362, 363, 364. Pallences, 209. 
217. 218. R | 


Thus it is in the Courts of Equity ; 
for all Orders are interlocutory, until they 
come to the definitive Sentence which 
is ſigned by the Court for that Sen- 


. tence, ſigned and enrolled is the de- 


finitive Sentence in the Cauſe, and all 
preparations before that, are but in- 
terlocutory : For the Decree pronounced 


on the Hearing, which is taken down 
by the Regiſter, is but an interlocutory 


Sentence, 


Bills, 327 
Sentence, till it comes to be ſigned and 
enrolled by the Judge of the Court. 


Hence it is, that if the Counſel are diſ- The Cauſe may 
ſatisfied with the Sentence or Decree, as penny be 
it is firſt pronounced, they may Sign a is enrolled, 
Petition for Re-hearing, and the Court 
will grant one, at leaſt, before they 
ſign and enroll ſuch Decree, 


But no Bill of Review can be brought But roBill of | 
to reverſe, or ſet aſide a Decree, until af. ted, until the 
ter the Decree is enrolled : But although Pecree is ene 
a Decree is not 2 to be altered 
after Enrollment, but by a Bill of Review 
and Reverſal; yet in ſome Caſes this Rule 
has been diſpenſed with, and the Decree 
rectified by Motion of Council; as if 
part of the Decree has been omitted in 
the Enrollment, or where an Error has | „t Cate 3 
been committed by the Officer in the Decree may be 
caſting up of Sums, and in ſuch like e Mo 
Caſes, where the Error appears to be enrolled, 
ny Vitium Scriptoris, or the fault or 
miſtake of the Officer in making up the 
Decree. 


By the 52d general Rule, no Bill of RULF $3- 
Wo: Maa and Reverſal, is to be admitted — Caſes: 
without leave of the Court; and except nd the Requi- 
it be for Error in Law, apparent in the formed, on ob- 
body, of the Decree, without Averment, taining it. 
or further examination of the Matter of 
Fact, or except it be on new Matter, 


ariſen fince the Decree, whereof the Party 
Y 4 could 


Ca? 
8 
(09 


No Proceſs of 
Contempt to 
iſſue on theſe 
Bills, until the 
Plaintiff therein, 
hath entered in- 
to Recognizance, 
and the Condi- 
tion of ſuch Re- 
cognizance. 


Ibidem. 


Bills, 


could not before, have had advantage; 
which being made appear to the Court 
by Affidavit, a Bill of Review may be 
exhibited. And in caſe of miſtaking any 
Sum, the ſame appearing demonſtra- 
tively to be a Miſtake in the auditing or 
numbering, the ſame may be rectified 
by Order without a Bill of Review ; and 
on a Bill of Review, no Proceſs of Con- 
tempt 1s to iſſue for not anſwering, until 
the Plaintiff in ſuch Caſe, enter into a 
Recognizance to the Defendant, with 
Securities of a fit Penalty to anſwer all 
Coſts and Damages, if the ſaid Bill be 
diſmiſſed, and alſo to perform the De- 
cree made againſt him, except the per- 
formance of it extinguitheth the Parties 
Right at common Law, as in making 
of Aſſurances, Releaſes, acknowledging 
Satisfaction, cancelling of Bonds, or the 
like: In ſuch Caſes, the Court will diſ- 
penſe with the performance of that part 
of the Decree, and he ſhall only pay the 
Coſts mentioned in that Decree, and 
poſt Coſts, See Title Cofts, Title De- 


cree. 


In the Caſe of Grace againſt Rolls in 
this Court, Mich. 1732, the Plaintiff ob- 
tained a Decree, for the meſne Profits 
of Lands in the King's County. Ordered, 
That the Money ſhould remain in Court, 
until Mr. Grace anſwered the Bill of 
Review and Reverſal, or until he ſhuuld 
give ſecurity to perform the Decree upon 
the Bill of Review and Reverſal, if a De- 

| Cree 
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cree ſhould be made thereon for Mr. 


Rolls; and that Mr. Rolls ſhould alſo 
enter into Security to pay Coſts, if the 
Bill of Review and Reverſal ſhould be 
diſmiſſed. 


329 


Upon the filing of a Bill of Review Order to be c. 


and Reverſal, the Plaintiff ſhould there- 


tained, for Li- 
berty to proceed 


upon, obtain an Order, for Liberty to on this Bil. 


proceed thereon : And in the Caſe of 
Keating againſt Hepburn in this Court, 
Trin. 1745, it was determined, That no 
Proceſs ſhall iſſue on this Bill, but by 
Leave of the Court, upon Counſel's 
Motion, and Notice, and on giving the 
uſual Security. Es 


A Bill of Review, and Reverfal, ſhall Pecree to be firſt 


not be admitted, nor any other new Bill 
to change, or alter the Matter decreed, 
until the Party hath obeyed the De- 
cree in all things, which ſtand upon the 
Strength of theDecree only, and wherein 
the Court can ſet him in as good a State 
again as he was, in Caſe the former 
Decree ſhould happen to be reverſed, 
9uzr. if the Plaintiff will ſwear that he 
is not able to perform the Decree, and 
will ſurrender himſelf, to lie in Priſon, 


until the Matter be determined on the 
Bill of Review. 


In the Caſe of Swift and Lightburne : 
in 1922, the Plaintiff in the Bill of Re- — 


New was obliged only to give Security 
to 


Ibidem. 


1 Plaintiff if poor Plaintiff allowed to bring a Bill of Re- 


Bills. 


to pay the Coſts on the Bill of Review, 
and to abide the Decree, but not to 
pay down the Sum, adjudged to be paid 
by the former Decree. The Coſt taxed 
on the firſt Decree was afterwards or- 
dered to be paid Lighthurne out of the 
Money then in Court, on his Recogni- 
Zance. 


In the Caſe of Grace againſt O'Hara, 
in this Court, the Defendant entered in- 
to Security, to pay the Coſts of the for- 
mer Decree, and to perform the Decree 
on the Bill of Review. This Bill of 
Review, was as well for Error, appa- 

rent in the Decree, as for Matter ariſen 
ſince the pronouncing the Decree upon 
the firſt Bill. 


may, upon Afii- view, Without paying Coſts in the ori- 
bring a Bill rx ginal Cauſe, he ſwearing he was not 


Review, with | 
Gon, Worth forty Pounds, beſides the Matters 
in Queſtion. 1 Fern. 261, 


fi 

Matter, before But no new Evidence, or Matter, t 
— no Which might have been uſed in the firſt p 
Ground tor this Cauſe, and of which the Party had the n 
25 knowledge, ſhall be ſufficient Grounds er 
for a Bill of Review. 3 Ch. Rep. 76. n 

No new Wit--» No Witneſſes, which either were, or re 
neffes ro be ex2* might have been examined on the for- 18 
Bill, who were, mer Bill, ſhall upon the Bill of Review — 
n 


or might have be examined to any Matter, 


been, examined 
on the former 
BL 


Not 
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Nor ſhall there be any Examination Ne Examination 
upon this Bill, unleſs it be to Matter idue, in the oi. 
happening ſubſequent to the Hearing, ul Gaul, 
which was not 1n Iflue in the original 
Cauſe, or upon Matter of Record, or 
Writing not known before ; for if the 
Court ſhould give them Leave to enter 
into Proofs, upon the. ſame Points that 
were in ifſue, that would be under the 
ſame Miſchief as Examination of Wit- 
neſſes after Publication, and a manifeſt 
inlet to Perjury. 


Upon bringing the Bill of Review, On a Bill of Re- 
there muſt be a Motion made byCounſel, ye"; fle the 
to ſtay the Execution of the Decree, Execution of the 


Though there be no Limitation to Decree ſeldom 
the bringing a Bill of Review, yet after — — 
twenty Years, they ſhall not reverſe a 
Decree, but upon very apparent and 


flat Errors, See Chg. Ca. 382, 


The Party againſt whom ſuch Bill is General penn. 
filed, on being ſerved with a Subpena, ke 
to review and reverſe, and having ap- 
peared thereunto, uſually puts in a ge- 
neral Demurrer, that the ee is not 
erroneous; for he rarely or never an- 
ſwers, unleſs ordered thereto by the 
Court. And on arguing of this Demur- 
rer, the whole Matter within the Decree 
is brought in Judgment before the Court, 
whether the Decree be erroneous or not, 


= it is affirmed or reverſed according- 
. 
| But 
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New Matter, = But although Matter ariſen ſince the 
cannot be deter. Decree, may be introduced in the Bill of 
mined on De- Review; yet in the Caſe of Bernard 
and it muſt be againſt Moodley and Dixon in this Court, 
invited on by oe Hillary Term, 1748, it was reſolved, 
come in by way that ſuch ſubſequent Matter, cannot be 
ef Anfwer only- determined on a Demurrer only, and 

that all Facts dehors the Decree, muſt 

be inſiſted on by the Bill, and not to 


come in by way of Anſwer only. 


ter Demurrer, 


allowed. which there is a Demurrer, and the 
murrer allowed, he cannot afterwards 
bring a new Bill of Review. 1 Vern. 
44. 417. S. P. becauſe it may be in- 
finie, and ea pedit Reipublicæ ut fit fints 
Litium. : 


No new Bill af- If a Man brings a Bill of nmr bg 
e- 


Demurrer toz Where a Demurrer to a Bill of Re- 
—— pre view is allowed, it may be enrolled ; 
be enrolled; but but if over- ruled, that cannot be enroll- 
— petifover-ruled. ed, ſo as to prevent the Demurrer's be- 
ing re- argued. Hillary 1690, between 
Moots and Tucker. 2 Vern, 120. per 


Cur. F 


No Bill of Re- A Bill of Review, lies not after a Bill 


Bl ar Review, Of Review. 1 Vern. 1 35. 2 Cha. Ca. 133. 
on the aforeſaid Maxim Intereſi Rerpublis 


ce ut fit fints litium. 


On what Terms A Bill of Review and Reverſal is not 


a Bill of Review to be brought after an Attachment hath 
may be brought 


after an Attach- iſſued, for Non-performance of a Decree 
10 
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to have a Bill taken pro confeſſo, without ment for Non- 
performing the Decree, or giving ſuffi- Bare, 1s have 
cient Security to perform the fame, if havea Bill taken 
the Court ſhall think fit ſo to direct, and . . 
firſt paying down to the Plaintiff ſuch 

Coſt as is decreed to him, and the Coſt 

expended fince the pronouncing of the 

Decree, and the Coſt of taxing 8 ſame. 


See Hearing upon - Bills taken pro con- 
fe eſſo Y 5 4 


As in the Caſe of Bills of Revivor, ſo whe may bring 
alſo in Bills of Review, none but ſuch as Bills of Reviews 
are Parties or Privies, can commonly 

bring them; and therefore, a Deviſee 

cannot bring a Bill of Review, becauſe 

he is notin Privity : But in ſome Caſes, 

where a Man's Intereſt is affected, or 

he is aggrieved by a Decree, he may 

have this Bill; as where a Pariſh was ſued, 

and four of the Pariſhioners named only 

todefend, another Pariſhioner may bring 

this Bill, 1 Cha. Ca. 123. 292. 


The Matters aſſigned for Error muſt TheErrors muſt 
appear in the Decree itſelf ; for being n, 
enrolled, it is ſuch a Record as muſt be 
tried by it ſelf; and no Errors can be 
aſſigned on a Bill of Review, but Errors 
in Law ; which muſt appear from the 
Facts ſtated in the Decree ; fince the 
Court cannot judge beyond that : And 
if new Matter be diſcovered afterwards, 
as a Releaſe, Receipt, Sc. which the F 
Party had not Knowledge of at the Hear- 


ing; 


414 Bills. 


New Matte ing; an Affidavit thereof muſt be an- 
of the Court, up- nexed to the Bill, and the Plaintiff may 
on Affidavit in Pray the Anſwer of the adverſe Party, 
the Knowledge tO this new Matter. 1 Vern. 166, 
dhe Hierin. 2 Williams 284. 1 Cha. Ca. 54. 


22 miſtaken! But if a Fact be miſtaken at the Hear- 
may be reaived ing, and in the decretal Order, that may 
by a re-hearivg. He reCtifled upon à re hearing. 1 Cha. 


Ca. 54. 


Decree impoſſi- If a Decree, or any part of it, be in the 
ble, contra nature of Things impoſſible, or if it be 
Pugnant, may repugnant, one part contradictory to the 
be reverled. Other, it is erroneous, and may be re- 


verſed on a Bill of Review. 1 Cha. Ca. $6, 


Decree againſta If a Decree be againſt a Statute, it 
Iratute, may be may be reviewed and reverſed: So if 
reviewed, and q 0 6 
reverſed ; or if the Chancellor errs in a Decree, in a 
the Chancellor Matter of Law, and. it appears within 
*rr3 in Law. * 

the Decree, this Decree may be re- 


viewed for this Error. 1 Roll. Abr. 
332. 


If the chanceler But if the Chancellor errs in his De- 
erre in Matter cree upon Matter of Fact, the Decree 
act, it can- , 2 6 
not be reviewed; is final and cannot be reviewed; becauſe 
nor can an ori- the Parties cannot go to a new Examina- 
.ginal Bill be . a 
brought, but a tion of Witneſſes now, for after Publi- 
Bill of Review cation this may not be done. 1 Roll. 
may be where : 
be erte in Con- Abr. 382. And where the Decree is final, 
rence, rag. and cannot be reviewed, it is alſo ob- 
ro Fact. . - 
ſerved, that it cannot be altered by ori- 
ginal Bill, unleſs for Matter ſubſequent : 
And yet if the Chancellor errs in his 


Con- 


Conſcience, upon a Matter of Fact, prov- 
ed before him, there may be a review of 
this Matter, becauſe there needs no new 
Examination, but this may be reviewed 
upon the old Depoſitions, which is uſual. 

1 Roll. Abr. 382. vide Cha. Ca. 45. 


Upon a Bill of Review, the Party can- It cannet be af- 
not aſſign for Error, that any of the Mat- jE7*0*r Error 
ters decreed, are contrary to the Proofs decreed, are 
in the Cauſe, but muſt ſhew ſome Error, pra in 5 
appearing in the Body of the Decree, Cauſe. 
or new Matter, diſcovered ſince the De- 
cree, and that with Leave of the Court, 


1 ern. 166. | 


An Infant may bring a Bill of Review. an fafant may 
Cha. Ca. 384. 7, G6 


Forgetfulneſs or Negligence of Parties, Forgetfulneſs or 
under no incapacity, is no foundation — 
for a Bill of Review. 1 Har. Ch. Pract. this bill, 


3d Edit. 291. 


And no Objection ſhall be allowed d. Greene 
upon a Bill of Review, that is not aſſign- what is afigned 
ed for Errors. Jbidem. for Terror: 


Objections to a Maſter's Report, can ObjeQions to 2 
not be aſſigned for Error, upon a Bill of Mfr's Report, 


cannot be aſſiga- 


Review. Har. Cha. Pract. 1bidem. ed for Error. 


A Fine, and Non-claim, is a good Bar Fine and None 
to a Bill of Review. 1 Vern. 290. a1 


In 
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A ſupplemental 
Bill may be ad- 
ded in it. 


What ſhall be a 
ground for a Bill 
of Review. 


Error in the De- 

cree, muſt ap- 

r on the Face 

of the Decree it - 
ſelf, 


Bill, 


In a Bill of Review, a new ſupple- 
mental Bill may be added. 1 Yern 135. 


It has been. inſiſted on as a Rule, that 
nothing ſhall be a Ground to direct a 
new Trial, to avoid a Judgment at Law, 
that would not be a Ground for a Bill 
of Review, to reverſe a Decree; and 
that a Confeſſion ſubſequent to the De- 
cree, is no Ground for a Bill of Review, 
nor is the Want of an Evidence; or Mat- 
ter which might have been uſed in the 
firſt Cauſe, and of which the Party had 
then Knowledge. 3 Ch. Rep. 76. 1 Cha. 
Ca. 43. S. P. 2 Cha. Rep. 45. 


If a Feme Sole exhibits 'a Bill, and 
during the Proceedings marries, and no 
Notice is taken of it, but the Cauſe 
proceeds, and there'is a Decree for the 
Defendant, this will not be. ſufficient 
Cauſe to reverſe the Decree, being no 
Error appearing in the Decree, but a 


Matter which ſhould have been plead- 
ed in Abatement, and of which the De- 


fendant alone might have taken advan- 
tage. 1 Ca. Rep. 231. 


So if a Mortgagor has a Deeree 2. 


gainſt the Mortgagee, to have a Re- 


demption, and, pending a Reference, the 
Suit abates by the Death of one of the 
Parties Defendants, but the Account 
goes on, and the Maſter is attended 


by 


— „ as a tn. - EO 1 
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by the Executor of the Party dying, 
and makes his Report, which is con- 
firmed, and decreed: This after twent 
Vears ſhall not be ſufficient Error, ſo 
as to intitle the Deviſee of the Mort- 

gor to a new Account. 30 Car. 2. 
between Sigſey and Hale, 1 Cha. Cs. 
122. | | 

After a Decree, if the Party againſt 1f a Party would 
whom the Decree is made, intends to dee, by ws, of 
review it, but proceeds by way of o- een Bill, the 
riginal Bill, and not in Form, or with the Pies the ems 
Ceremonies of a Bill of - Review, the Decree in Bar, 
Defendant in this new Cauſe may plead 
the Decree in Bar. 2. Har. Cha. Prat. 
422, 


In the Caſe of Woodley againſt Her- — — 
nard, and e contra, in this Court, Hil- only. 
lary Term, 1748; it was determined, 
that a Bill of a Review lies not for 
Coſts only. | 


In the Caſe of Taylor againſt Sharpe, No Relief for an 
3 Williams 372, it was laid down as a *# Ml + 
Rule, that if a Decree be obtained, and inrolled, it * 
that Decree inrolled, ſo that the Cauſe YH, 
cannot be reheard upon Petition, the 
Party grieved, can in no Caſe ſet aſide 
this Decree, or get Relief againſt it by 
an original Bill ; for then the Decrees 
of the Court would be oppoſite, and 
contrary, one to the other, which would 


breed 


- 


— 


— 
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breed the utmoſt Confuſion: Wherefore; 

the only Remedy in ſuch Caſe is by 
Bill of Review, which muſt be either 
for Error appearing upon the face of the 
Decree, or upon ſome new Matter, as 
a Releaſe, Receipt, £&c. proved to have 
been diſcovered ſince; for, unleſs this 
Relief were confined to ſuch new Mat- 
ter, it might be made uſe of as a Me- 
thod for a vexatious Perſon to be op- 
preſſive to the other ſide, and for the 
Cauſe never to be at reſt. 


Bill of Review, Where a Bill of Review is meerly 

mates of Equi- ON the Matter of Equity, it ſhould be 

ty, on what Evi- on ſuch Evidence, as would vary the 
Dy Determination of the Court. 


Rider. The Evidence muſt have exiſted 
the Time of the making the former 
Decree, and have come to the Parties 
Knowledge ſince the making the De- 

Cree. 


Alſo whereiris Jn a Bill of Review to reverſe a De- 
cree founded on a Cree founded on a Verdict, it is fufh- 
"TA cient, if the new Evidence be of ſuch 
a Nature, as might, had it been pro- 
duced at the Trial, have induced the 


Jury to have given a different Verdict. 
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FI 


Bills original, after Decrees. © 


AN original Bill, may be brought OriginalBill after 
to execute, or confirm a Decree, π e what 
or to carry an Act of Parliament into 
Execution; or to revive, or inforce the 
Performance of Decrees: A Decree has 

been explained, by original Bill, upon 

a Matter ſubſequent to the Decree, but 

may not be explained upon a Matter 

Precedent to it: And this Bill lies, 

to put a Period to a temporary Deer 

Sc. After a Decree for Enjoyment o 

Lands, a ſecond Bill may be exhibited 

for the meſne Profits, and for further Aſ- 

ſurance, Sc. See 1ſt. Harriſon's Ch. 

Fract. 292. zd. Edit. It may alfo be 

brought to ſet aſide a Decree obtained 

by Fraud, or Colluſion. 1 Chan. Ca. 250. 

1 Williams, 723. Talbot's Rep. 201. But 

See Page 337. and 3 Williams, 372. 

See alſo Title Decrees, and Diſmiſſes. 


Where a Decree is temporary, or Ibidem. 
for ſpecial Ends, an original Bill lies, 
to ſhew that the Purpoſes of the De- 
cree are ſatisfied, and to put a Period 
to it, 2 Ch. Rep. 128. 


No Original Bill ought to be admit- tbidem, 
ted, to explain a Decree upon any 
Matter of Fact, precedent to the De- 
cree, 1 Ch, Ca. 45. 

Z 2 An 


34⁰ Brits; 
Ibidem. An original Bill, to execute a De- 
cree of Lands againſt a Purchaſer, who 
claimed under Parties bound by that 
Decree, has been allowed good on a 
Demurrer put in by the Defendant. 1 
Ch. Ca. 23 I, 


Bill to have the If a Bill be brought to have the Be- 


mer Decree, no Nefit of a former Decree, the Plaintiff 
Witneſſes to be 


cannot examine Witneſſes, much leſs 
the ſame Witneſſes to the Matters in 
Iflue in the former Cauſe : But on ſuch 
a Bill, the Court may examine the juſ- 
tice of the former Decree ; but then, 
it muſt be by Proofs taken in the Cauſe, 
wherein that Decree is made. Per, Cur, 
2. Vern. 209, 


An original Bill An original Bill, barely in Nature of 

rely in nature . . . 

of a Bill of Re- — — Revivor, to revive or enforce 

vivor, dees not former Proceedings, and not more com- 

— prehenſive than 9 Bill of Revivor only, 
does not open the firſt Decree to have 
it looked into; but if it be to enforce 
a Decree, or carry it further, then it 
opens the Cauſe. Paſch. 1106, Var 
and Wordal. See Harriſon's Ch, Prat. 


3d. Edit, 294. 
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* = 
Bills quia timet, and in what Caſes pro- 

per + And herein of Bills to perpetuate 

the Teftimony of "Witneſſes, to Wills, or 

Deeds. 


HER 4 a 3 is intitled to Bill quia time? 
any Thing, after a certain Joins 
Length of Time, which for that Interval — * 
is to be uſed by another, and may be 
waſted or deſtroyed ; or where a Perſon 
is intitled to a Thing, after the Death of 
another, who is to have the Uſe of the 
fame during Life ; or where a Man may 
be injured by another's neglecting or 
refuſing to do what he is bound to do, 
or the like, in ſuch Caſe, a Bill gaua. ti- 
met is proper, and the Plaintiff ſhall be 
relieved, according to the Nature and 
Circumſtance of his Caſe. It is found- 
ed on this Maxim, That Equity prevents 
Miſchief, © | Wet 


A. had the uſe of Goods, and a Li- where one has 
brary for Life, Remainder to the Plain- ef.“ Good 
tiff's Wife, who was dead; but he as her 
Adminiſtrator brought his Bill, to have 
the Goods, c. , ſecured to him, after 
the Death of. A. which was decreed ac- 
cordingly, 12 Car. 1. between Brackesy 
and Benth, 11 Ch, Rep. 119, 

A Bill was brought to deliver up an Thats Mao ,. 
Apprentice's Re and Ind — he a in 
being out of his Time, and it was or- Teng uch 


2 3 dered, ran 


Bills. 
dered, that the Maſter do either bring 
his Action within a Year, or deliver up 
the Bond and Indentures: For if it were 
at the Maſter's Choice, to ſtay as long 
as he pleaſed, he would perhaps ſtay 
till the Apprentice's Witneſſes were 
dead. 17 Car. 2. between Baker and 
Sbelbury, 1 Ch. Ca. 70. 


1 


That an ken- The Defendant's Teſtator gave the 

waſte the Aeta, Plaintiff one thouſand Pounds, to be 
paid at the Age of twenty one Years ; 
the Bill ſuggeſted, that the Defendant, 
who was Executor, waſted the Eftate, 
and therefore the Plaintiff prayed, that 
he might give Security for the Payment 
of the Legacy, at ſuch Time as it 
ſhould become due, which the Maſter of 
the Rolls decreed accordingly. Hill. 2. 
ch. 2. between Duncumbun and Stine. 
I Ch. Ca. 121. 


That Tenant for If A vn ſeized of Lands in Fee, 
ws erma.k. grants, a Rent-charge . iſſuing thereout, 
Rent Charge. and afterwards deviſes the Lands to-B. 
5 1+... for Life, Remainder to C. in Fee, and 

dies; C. may compel B. to pay the Ar- 
rears, for fear all ſhould fall on C. in re- 
verſion; ; although it was urged, | that 
this was à remote Poſſibility. Hill. 25 
Car. a2. between Hayes: and A 1 Ch. 
US 333. -* 2 gg I: ROT 


ol th Braga" So if Tenant in Fee miortgages' his 


Money, Ws keep Eſtate, ang” Qeviſes. it to one for Life, 
2 che Inter- 7 „Re 


1 KY 
? as 
1 » c % 


* „% & i * 8 


— 
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Remainder to another in Fee, Equity 
will compel the Tenant for Life, to bear 
his Proportion of the Mortgage, (Which 
is uſually a third Part,) or will make him 
keep down the Intereſt. Ibidem, and 
1 Ch. Ca. 271. Max. of Equity, 14. 


But if he in Remainder does not Buttheremaind- 
come in the Life-time of the-Tenant for come in the Life. 
Life, he ſhall have a Decree againſt his time of the Te- 

| , . nant for Life, or 
Executor, in Proportion only to the he mall recover 


Time the Tenant for Life lived. 1 Vern. — — 
404. 5 | ' 


If A. is bound for B. and has a Coun- May be brought 
ter-bond from B. and the Money is be- e the dbl. 
come payable, on the — Bond, gor to pay the 
Equity will compel B. to pay the Debt, 2** 
tho A. is not ſued; for it is unreaſona- 
ble a Man ſhould always have ſuch a 
Cloud hang over him. Pet | North, 


Lord-Keeper. 1 Vern: 190. 


The Court will grant an Injunction, The Court will 
to ſtay Waſte, on Affidavit of a Contract n „e l, 
for the Sale of the Timber, and it is the to ftay Waſte on 
great Uſe of coming into Equity for an Cg b. ine 
Injunction to prevent. It was ſo inſiſted fale of Timber. 
on by the Attorney General, in the 
Caſe of Lord Falmouth and others againſt 


Innis and others. Maſely's Reports, 92. 


Under this Head of Bills guia timet, Billsin perpetvam 
may be placed the Bill to perpetuate the n Ca 
Teſtimony of Witneſſes :to Deeds, or 
Wills; and this Bill is, where a Perſon 


24 bath 
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hath a Will, or Deed, or any other Wri- 
ting, under which he has a Title or 
claim to Lands, or any other Benefit 
thereby, and would preſerve the Evi- 
dence of the Witneſſes thereto; or where 


he is inclined to prove any Facts, where 


The Method of 
examining Wit- 
neſſes, in 8 
tuam Rei Memori- 
em, at the Civil 
and Canon Laws. 


a Diſpute may not probably ariſe, until 
after the Deaths of the Witneſſes. 


In the Civil and Canon Law, they had 
a Manner of examining Witneſſes, in 
perpetuam Rei Memoriam, which was two 
fold, either the common Examination, 
or in meliori Forma. The common Exa- 
mination was, when Witneſſes were ve- 
ry old and infirm, or ſick and in danger 
of Death, or were going into other 
Countries, And in this Caſe, it was uſu- 
al to file a Libel, and without ſtaying 
for the Luis Conteflatio, the Plaintiff ex- 


amined his Witneſſes immediately, and 


gave Notice, (if it were poſſihle) to the 
other Side, of the Time and Place of 
the Examination, that he might come 
and croſs examine ſuch Witneſſes, if he 


thought fit, and theſe Depoſitions ſtood 


good, in Caſe the Witneſſes died, or 
went abroad ; but the Plaintiff was obli- 
ged to  edere actionem within a Year, 
otherwiſe theſe Examinations went for 
Nothing; but if the Witneſſes lived, or 
did not go abroad into other Countries, 
they were to be re-examined, poſt Litem 
conteſtatam. Gail, 162, 3, 4. Penat. 
Analyſi, 251, 2, 3, 4, 5, 6, &c. 2 
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The Examination, in perpetuam Rei Thidems 

Memoriam, in meliori Forma, ad tranſu- 
menda Inſtrumenta, and in this Caſe, there 
muſt be a Litis Conteſtatio before the Ex- 
amination; becauſe there is no need of 
ſo much Expedition in proving of Inſtru- 
ments, as there is where the Witneſſes 
are likely to die, or are going into 
remote Parts; in theſe Caſes, they are not 
confined to proceed in any Action, upon 
theſe Inſtruments within a Year, but in 
both Caſes, it ſeems that the Publicatio 
Leim was, when the Judgment was 
begun before the Ordinary, or, which is 
all one, when there was a Litis Conteſta- 

tio. Venat. tbidem. 


And with theſe two Methods of Pro- Bills in gere- 
ceeding at the Civil Law, our Proceed- _ — 
ings in Courts of Equity on Examinati- and againit 
ons de bene eſſe, and in perpetuam Rei Me- ic be brought, 
moriam, do greatly correſpond, and this 

Bill to perpetuate, Sc. is to be againſt 

the Heir at Law, and all Perſons con- 

cerned-1n Intereſt ; and is to ſuggeſt the 

Matter and the Facts, as fully as the 

Nature of the Thing will admit; and 

the Will or Deed is to be recited, in hc 

verba : The Witneſſes Names muſt be 

ſet forth, and the Places of their Abode, 

with their Additions; and the Interroga- 

tories, upon which the Witneſſes are to 

be examined, are to be annexed to the 

Bill, and generally, at the Foot of the 
Interrogatories the Witneſſes Names are 


ſet 
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ſet forth their Additions, and places of 
Abode; in which Interrogatories the 
Will or Deed is alſo ſet forth, in hc ver- 
ba: And if the Bill be only to perpetuate 
Teſtimony, the Plaintiff is not to pray 
general Relief, as is uſual in other Bills, 
but prays that the Defendant may ſtand 
to, and abide fuch Order, as the Court 


| ſhall make; and alſo prays Subpana, 


andthe Proceedings are the ſame as up- 
on other Bills, | WE 


By the yyth general Rule, he that will 


he Proceedi . * V 
— "® examine Witneſſes, in perpetuam Rei Me- 


If Cauſe be 
ſhewn in 14 
Days Plaintiff 
mult deſſt. 


| the contrary. ae "Ep 


moriam to preſerve a Teſtimony, muſt 
firſt exhibit his Bill, and annex his In- 
terrogatories thereto, and ſhew his Title 


to the Thing; and that the Witneſſes, 
to prove it, are old and infirm, and not 
like to live long, whereby he is Danger 
to ſoſe it; and the Names of ſuch Wit- 


neſſes, are to be mentioned in the Bill, 
and then pray a Commiſſion to examine 
them, and a Subpæna to the Parties in- 
tereſted, to ſhew Cauſe, if they can, to 


If the Party intereſted being duly 


ſerved, do within i fourteen Days ſhew 


Cauſe, the Plaintiff muſt deſiſt; and if 
he cannot, the'Plaintiff may go on alone, 
if the other do not join with him; as 
he may, if he will; and then fourteen 
Days Notice is to be given, of the Ex- 
Fir nene, 111” ami» 


p 
4 


amination, in which Caſe, the Court 
will appoint Commiſſioners. 


There ſhall generally be no Publica. The Depoſitions 
tion of theſe Depoſitions while the Wit- — — 
neſſes live, nor ſhall they be made Uſe Pendant who 
of to be given in Evidence againſt any thoſe deriving 
other, but the Defendant who was warn- under him. 
ed to defend, his Heirs, or Aſſigns, or 
ſome other claiming by, or under him, 


| And in all Caſes, where Relief is Depoitions « 
prayed by theſe Bills, the Depoſitions Relief 282 
taken thereon ſhall not be read upon det te be uſed, if 


the Hearing, if the Plaintiff might have — = r 
examined the Witneſſes in Chief. * Gi 


It is faid, this Bill doth only lie in what Cafes, 
where the Plaintiff is in Poſſeſſion, or S 
where the Bill is brought to ſupport a 
Right, Where the Plaintiff cannot bring 
his Action at Law, as in Caſes of Re- 
mainders by Deeds, or Wills, Sc. and 
the Defendant is not to examine, but d. cg ny 
croſs examine. 1 ern. 308. 441, mine. 


But in iſt. Mlliams, 117. in the Caſe [put ae, 
ef Philips againſt Carew, a Bill was 4. 
brought to diſcover a Title to Land, 
and for an Account of the Profits, and 
to perpetuate Teſtimony, &c. the Defen- 
dant anſwered as to the Title, and de- 
murred as to prepetuating Evidence, in 
regard the Plaintiff might bring his 
Ejeftment, and examine his Witneſſes 
at the Trial, | 
And 


| 
| 
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Ibidera, And upon the Affidavit, that the 
Plaintiff's Witneſſes were infirm, and 
unable to travel, the Demurrer was 
over ruled by the Maſter of the Rolls; 
and afterwards by the Lord Chancellor 
on a Re-hearing : But it was admitted by 
the Lord Chancellor, that without an 


The Ageand Afﬀidavit, the Demurrer would have 
Condition of the 


"Witneſſes, to be been good; it being the common Sug- 


foggriied in the geſtion in a Bill, and when ſworn, if 
dach de be mage fuch Demurrer ſhould be, it might in- 


thereol, troduce great inconveniences, and 


Hardſhips, and a Failure of Juſtice. 


' How this waa nt But note, at the Civil Law, if the 


the Civil lan. Perſon againſt whom the Supplication | 


was to be formed, was to be Actor, there 
was no Neceſſity to inſert the Age of 
the Witneſſes; and that they were In- 
valids ; becauſe ſuch Actor, not being 
confined to proceed within the Year, 
but left at Liberty to proceed at any 
Time; the Supplicator was admitted 
to examine any Witneſſes he thought 
fit; ſince otherwiſe he might be in 
Danger of loſing, them. Veuat. 256. 


The Proceedings Where Lands are deviſed by Will, 
ions and there is no Opportunity to, prove, 
—_— eſtabliſh it at Law, and that it is 
8 proper to perpetuate the Teſtimony 
thereto, in this Court; the Courſe now 

is, to exhibit a Bill againſt the Heir at 

Law, and ſet forth the Will in Sec "on 

N 


| 


4 - 
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and annex the Interrogatories, thereto z 
and the Defendant having anſwered, 
they muſt proceed to Iſſue as in other 
Caſes, and examine the Witneſſes to the 
Will ; and the Will is to be left with the 
Examiner to be examined to. 


Upon theſe Bills, the Defendant may Defendant corn- 
croſs examine the Plaintiff's Witneſſes, Ton! <a x 
but he cannot examine any Witneſſes be alle files a 
on his Side, if he has any to examine, 
he muſt alſo file a Bill to perpetuate, 


Se. 


Depoſitions taken on theſe Bills, are Depotripns net 
not ordinarily to be publiſhed, but up- e , 
on Oath that the Witneſſes are dead. neſſes be dead. 
Pratt. Reg. in Canc. fo. 35, 36. 


After Publication granted on a Bill to Ne farther Er- 
perpetuate, the Plaintiff ſhall not be pn 
admitted to have any more Examinati- 
on on his Behalf concerning the ſame 
Matter. 


As at the Civil Law, upon theſe Formerly in 


Bills to perpetuate, there could be no Fly a at 
Publicatio Teftium until there was a Litis could be no per- 
Conteſtatio; ſo in Equity, if the Defendant — 
heretofore ſtood out all the Proceſſes of Defendant bad 
Contempt for not appearing, or in Caſe m f rene 
of Appearance, for not anſwering; the by ſtatute,” 
Plaintiff had no Means, in ſuch Caſe of 

* — to have the Teſtimony of 

is Witneſſes perpetuated. 


« 


But 


————ÿä— .).½.——ů — 
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How to proceed But by 13 Geo. 2d. in all Suits now, 
the Defendave Or hereafter in Equity in this Kingdom, 
will not appear, againſt any Perſon; or Perſons, to have 


_——_— Teſtimony of Witneſſes perpetuated, 


ance negles to 


anſwer, where all, or any of the Defendant, or 
Defendants, either for not appearing, 
or in Caſe of Appearance, for not an- 
ſwering, or other Cauſe, hath, or ſhall 
ſtand out Proceſs of Contempt to a 
Sequeſtration, and that the Sequeſtrators 
return: That no Eſtate or Effects of ſuch 
Defendant, or Defendants, are found 
within this Kingdom to be ſequeſtred, 
the Plaintiff in every ſuch Caſe, upon 
publiſhing in the Dublin Gazette, two 
Days in each Week, for ſix Weeks 
ſucceſſively, the Names of the Plaintiff, 
and Defendant, and mentioning which 
of the Defendants have ſo run into 
Contempt to a Sequeſtration; and the 
ſaid Return, ſhall and may, upon Ap- 
plication to the Court, be at Liberty to 
examine his Witneſſes againſt ſuch De- 
fendants, ſo in Contempt, and paſs Pub- 
lication of the Depoſitions, as if ſuch 
Defendant had appeared and anſwered, 
and the Cauſe had been regularly at 
Iſſue, and Publication paſſed according 
to the courſe of the Court. | 


How the Plain» And in all ſuch Suits, for perpetuating 


riff i: to proceed the Teſtimony of Witneſſes, where- 
Cauſe, if on ſuch in the Party Plaintiff hath, or ſhall have 


fore- . . . 
default as afore- examined his Witneſſes, de bene efſe, 


examine in and the Defendant hath, or ſhall ſtand 
Chief, | out 
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out Proceſs of Contempt to a Sequeſtra- 
tion for not appearing, or in Caſe of 
Appearance, for not anſwering; and ſuch 
Return had as aforeſaid, or for any 
other Cauſe, ſo as the Plaintiff cannot 
examine his Witneſſes in Chief, the 
Plaintiff, on giving Notice in the Dublin 
Gazette as aforeſaid, ſhall upon Appli- 
cation to the Court, have Publication 
of ſuch Depoſitions, and the Cauſe, as 
againſt ſuch Defendants in Contempt 
ſhall be proceeded on, upon the Se- 
queſtration and Return ; and the ſame 
ſhall be as effectual againſt ſuch De- 
fendants, as if they had appeared and 
anſwered, and the Cauſe had regularly 
proceeded to Iſſue, and the ſaid Depo- 
ſitions had been taken upon an Exa- 
mination in Chief, according to the 
Courſe of the Court. | 


If one makes a Will, and afterwards No perpetuating 
becomes a Lunatick, a Bill will not lie me 
to perpetuate the Teſtimony of the the Willof Lo- 
Witneſſes to it, in the Lunatick's Life- Mp > Ms 
time, 1 Fern. 105. ; 


If there are two Perſons, and each This Bill not 
of them pretend to be the Purchaſer Pane me 
of a Reverſion after an Eſtate for Life, Tenant fer Lid. 
and one them exhibits his Bill to try 
his Title, and to perpetuate the Teſti- 
mony of his Witneſſes, ſuch Bill will 
be diſmiſſed, not being proper in the 
Life-time of Tenant for Life. 2 Vern. 


159. 
A Bill 


— . .. gs as 
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Wirneſſes d ex- A Bill was exhibited to examine 


amined in perpe· 


!uam Rei Meme, Witneſſes's in perpetuam Rei Memoriam, 
riam, to prove » to prove a Modus decimandi : The De- 
' fendant demurred, for that the Bill was 
to eſtabliſh a Cuſtom againſt the Church, 
and in Prejudice of Tithes, which are 
due communi Jure; and ſeveral Pre- 
cedents were cited where Bills to have 
a Modus decreed, were upon a Demurrer 
diſmiſſed : But this Bill being only to 
preſerve Teſtimony, the Lord Keeper 
thought it reaſonable the Defendant 
ſhould anſwer, and over-ruled the De- 
murrer. 1 Lern. 185, 


D. But where a Bill was exhibited to 
ate the Teſtimo- prove a Will, and to perpetuate the 
— — — Feftimon of Witneſſes, the Defendant 
Purchaſer, who Pleaded himſelf a Purchaſer without 
had not notice Notice of any ſuch Will; and inſiſted 
that unleſs there had been a Verdict in 
Affirmance of ſuch Will, (nothing hin- 

dering the Plaintiff, but that if he had 

a Title he might recover at Law,) the 

Plaintiff ous not to be admitted to ex- 

amine the Witneſſes, thereby to hang 


a Cloud over a Purchaſer's Eſtate ; and 


oy upon Debate the Court allowed the Plea. 


Hillary, 1685, between Bechinal and 
Arnold. 1 Vern. 354. | 


aye; A Bll was brought by a Deviſee of 
Fenony of Wit. Land, to perpetuate the Teſtimony of 
neſſes to 3 With a Will, and to eſtabliſh the Will; and 
if to be brought 

to a Hearing, | upon 


> bn. 5 on 


upon opening thereof, the Maſter of 
the Rolls diſmiſſed the Bill with Coſts ; 
declaring that a Cauſe for perpetuating 
the Tellimony only ought not to be 
ſer-down- tor Ran 


And upon Counſel for the Plaintiff, witew, 

praying that Diſmiſſion might be with- 

out Prejudice to the Plaintiff, making 

uſe of the Depoſitions, his Lordſhip - 
replied there was no Need of this; be- 

cauſe the Plaintiff would, at Law, have 

the Benefit of theſe Depoſitions, th 

— Bill was diſmiſſed. 2 Williams, 

163. 


But the Practice now is otherwiſe, idem, 
for the Cauſe is ſet down to be heard 
and a Decree to perpetuate is had. 


Upon a Bill to perpetuate the Te If this Bill be 
timony of Witnefſes, touching a Right ass th Nel 
to a Way, the Plaintiff muſt ſet out the — 
Way exactly in bis Bill, per & trans, i way, & 
as he ought to do in a Declaration wry ny 
at Law: And in this Caſe the Lord aud this Bill not 
Keeper ſaid, he wonld not allow theſe 0 te brought for 
Bills for ſuch trivial Things, as right aher Recovery 
of Common, or for Ways, or Water- Lan. 
courſes, or at leaft not till after a Re- 

Ccovery at Law. 1 Vers. 312. 


Proceedings upon the Execution of a The Preceeding 


on the Examina; 


Commiſſion to examine Witneſſes in tion on theſe 
perpetuam Rei Memoriam, are the very Bills, are the 
fame as upon a general Commiſſion. Cate, 


A a For 
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Bills of Peace 
what, and in 
what Caſes pro- 
Per. 


Where ſeveral 
Tenants of a 
Manor pretend 
a Right, 


Bills. 


For 'the Examination of Witneſſes de 
bewe eſſe, ſee Title Interrogatories, &c. 


— 


Bills of Frace. 


[ 


Bill of Peace is a Bill to prevent 
the Multiplicity, or Circuity of 
Suits, and is allowed as a proper Bill in 
Equity, to ayoid unneceſſary Charges 
at Law. n 


Upon a Motion for a new Trial, after 


Verdicts upon two Iſſues, which were 


directed, the one to try, whether the 
Lord of a Manor had a Grant of a free 
Warren, and the other, in Caſe he had 
4 Grant of a free Warren, whether there 
was ſufficient Common left for the Te- 


nants: Lord Chancellor ſaid, that thoſe 


Matters were properly triable at Law ; 


but it being urged that the Bill was 


brought to prevent Multiplicity of Suits, 
and was in Nature of a Bill of Peace, a 
new Trial was granted, upon Payment 
of full Coſts. Mich. 1681, between 
How, and the Tenants of Mu/zrave. 1 
Vern. 22. Cary, 3. Bills of Peace pro- 
per in Equity. 1 Vern. 266. Where 
ſeveral Tenants of a Manor claimed a 
Right to the Profits of a Fair, and a Bill 
was allowed to eſtabliſh it, 


A Bill 


” 1 * . 
5 inne 1 


K Bi Krewing that ons - Cortrioner 
had” recovered* one Shilling, or other 


ſmall Dama againſt the Pla ft, for Damages, which 


effitig Me Common, or ng the 
mon, where he 1 3 Ther 
therefore that the Defendant, »Snother 
ommoner, .may accept. San like Dama- 
es for What is dat, 8 F Charges 


at Law, is in Nature Th a 70 + _—Y 
1 n. 308 ute 


21 
pete in Equity Vern. 3 


A. directed B. to Ray er ht 
0 ſhould want; C. accordingly recei 


two Sums of Money (amon _ of 


B. for which he gave Receipts;* as by 
the Order of A. fg and C. — to an 
Account, which, being ſtated, they gave 
mutual Releaſes; but the two Sums not 
being entered in the Book of A. were 
not accounted for by C. B. not having 
received any Allowance from A. for the 
two Sums, prefers his Bill againſt C. to 
have the Money paid back; C confeſſ- 
ed the Receipts, but inſiſted that he 
ought not to pay the Money, for that 
they never had any Dealings together, 
but upon the Credit of A. and it was 
to be preſumed, that the Plaintiff had 
an Allowance from A. he never paying 
the Defendant any Thing, but upon the 
Credit of A. and the Receipts ſo word- 
ed: But the Court decreed, that the De- 
fendant ſhould return the Money, for 
the Plaintiff has a fair Claim againſt the 
Defendant, to avoid Circuity of Suits ; 
Aa 2 for 
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That one Con- 
moner may ac- 
cept the like 


another recover - 
ed at Law. 


8 To prevent cis- 
cuity of Suits. 


22 


9 1 * 
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for. otherwiſe it would only turti the 

— = Plaintiff 4. ; nl of. e. 
n in Equity, to aſide the Relea 

10 5 44 to have Abe theſe Sums, 


* = which Decree was aftixmed, upon an Ap- 


peal to the Houſe of, Peers, „bow, P. 0 
17. Bac. Fg. C. [794i 38ds 0 


11. a a Foul Eſtate be dei to TI 


Perpetual In- 
— e e .che pen 
granted on theſe = ” ſell, the Heir conte „the Will, 
988 after two Trials in its favour, Equity on 
2 Bil 2 will, ac, a e 
* F — Willi ams, era. | 
lbidens, — 2 TD; RP Trials in Ejectment, 
and Verdidts, all in favour of the Will, 
Equity on ja Bill of Peace, will grant a 
Nenn Injunction. Bidem, 672. 
Ibid But Equity will the rather grant a 
* perpetual InjunQion, - where it directs 
the 1 r where the Cauſe, againſt 
which the erdicts are found, is odious 
in it's Nature. Didem, 673, 674. 
Fbiderns In the Cake of the Earl of Bath, a- 


inſt Sherwin, Trin. Term 1706, the 
File was a meer Legal one, where, after 
ſeveral Ejectments, and five Verdicts for 
the Earl of Bath, he brought a Bill of 
Peace, for a perpetual Injunction; the 
Lord Chancellor Cooper, thought this too 
much for him to grant, but ſeemed to 
recommend it, to the Plaintiff, as a 
Cauſe proper for the Houſe of Lays 

an 


2232 Bin. 
and on an Appeal, the Lords granted à 
rpetual Injuncrion. The Reasons his 
ordſhip gave for refuſing the Imjuncti 
on were, Hat to give the Cburt an ori. 
inal juriſdiction, there ought to be a 
Fraud or a Truſt, or ſome Reeident fall 
out in the Caſe, to prevent ſome great 
Inconvefiience, hut «that! this Caſe; he 
ſaid, was in it's Nature n., and did 
not fall under the general Notion of h 
Bill of Peace, this bang of between 
A. and B. and one Man is able to con- 
tend againſt another; and if the Courts 
of Law, on new Demiſes, will not ſuffer 
the former Verdicts to be pleaded, he 
could not help it; that he was ſatisfied 
of the vexatiouſneſs of the Defendant 
in this Caſe, but If it was à Grievance, 
it was in the Law, which was proper for 
another Juriſdiction, viz, the Parliament 


to reform; and that it would be arro- 


gance in him, by Derrees or Injunctiona, 
to take upon him the Reformation of 
the Law ; but afterwards, in the Caſe 
of Leigh againſt Leigh, in Mich. Term 


1720, Lord Chancellor Parker, mentio- © * © 


ned the above'Caſe, and declared that 
he took the Houſe of Lords, theirgrant- 
ing a perpetual Injunction, as a Reverſal 
of the Lord 'Comwper's Decree, and as a 
Precedent in the higheſt Court, of what 
ought to be in this Caſe ; and that con- 
ſequently it was very improperly ſaid, 
that only the Houſe of Lords in ſuch Caſe, 
ſhould grant a perpetual Injunction; for 
Aa 3 that 


58 


8 how: * 


Tn what jt con- 


Contempis, Kc: 


that Houſe. on an Appeal, gives ſuch a 
udgment;7 as che Court below ought. to 
ave done: And, ſays he, this Court in 

directing Trials, and ordering Writings 

to be produced, has been doing Nothing 
all this while, if it cannot grant a per- 
petual Injunction, which really after fo 
many Trials, ſeems jto be for. the Bene- 

At of, both Parties. Prec. in Cha. 261. 

1 Williams 672: And this Decree was 

affirmed in the Houſe: * Lords with 

ern er a 


S aries ? on 
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n is. defined to be a Dif: 
"obedience to the Court, or an Op- 
poling;.or Deſpiſing the n Jul 
rice. and Degpaty: thereof. 
li — in not. doing; or omitting 
to dd ſormething:commanded, or enjoin- 
oda as hot appearing, or not anſwering 
in due Time:, This: ort of Contempt is 
accounted the ſmaller and leſſer Sort of 
Contempt, and in ſuch Caſes, Attach- 
ments iſſue, generally to the Sheriff, 
and not to the Purſuivant; and the Rule 
is, that a . thus in Contempt, ſhall 
not 


Contenipts, &c. 359 
not be heard, until he has purged” his 
Contempt, by doing what he omitted, 
and paying Coſt. See Title Proceſs. 


Or it conſiſts in doing ſomewhat tbidem. 
againſt the Order of the Court, which 
is accounted the greater Contumacy 3 

and in ſuch Caſes, Attachments iſſue 

to the Purſuivant ; a Perſon thus in Con- 
tempt, is generally not to be heard by 

the Court, until he is actually in Cuſtody ; 

but this Rule ſometimes admits of Ex- 
ceptions, as when the Party apprehends 

the Court had not ſufficient Foundation 

for granting the Order for the Attach- 
ment; in ſuch Caſe, he may be admitted 

to move againſt the Order, 


Contempt againſt the Authority, Juſ- Contempt - 
tice or Dignity of the Court, is incurred, Fn. "que" 
either by the ſerving the Proceſs of the or Dignity of the 
Court, or by the Parties ſerved, or to be cen. — 
ſerved, or other Perſons in their behalf. 


Of the firſt Sort, are ſuch Perſons as Firſt of fuch as 
abuſe the Proceſs of the Court, by wil- « the Court. 
fully doing any Wrong in executing 
them, or makingUtſe of them as Handles 
to do Wrong; or they who do any 
Thing under Colour or Pretence of the 
Proceſs or Authority of the Court, with- 


out ſuch Proceſs or Authority. 


It is a great Contempt to terrify Wit- Contempts, 
neſſes, that are to examined, it is an ex? 
ceeding great Contempt, to forge or 

4a 4 coun- 


22 . 
* i 
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dee the Proceſs, or Seal of the 
rt, ' 


Secondly, of Of the ſecond Sort, are ſuch as oppoſe 
the Prada or obſtruct the Execution of the Piece 
the Court, of the Court, or uſe Force to the Parties 
who ſerve them, or utter Words im- 
2 Scorn or Reproach, or diminu- 
tion of the Court, its Proceſs or Order; 
Officers, or Miniſters, upon executing 
the Proceſs. 18953 


Contempt -=" Ag to the Contempts againſt an Order, 

dhe Order in the the Party muſt — ba ſerved with 

General tobe the Order, before it can be brought into 

Contempt for not obeying it ; but if the 

Party was actually preſent in Court, 

What Caſes when the Order was pranounced, or if 

n he be a Servant or Miniſter of the Court, 

| upon whom the Order is made, as an 

Attorney, c. it may be otherwiſe ; And 

if the Fault be againſt a ſtanding Rule 

of the Court, there needs no Notice in 
ſuch Caſe. 


** In the Caſe of Adcock againſt King, 
a Copy of Notes atteſted, was ſerved 
on a Sheriff, to prevent a Sale on a 
Fieri Facias, he fold, and adjudged na 


Contempt. 


{videm In the Caſe of Byru againſt Yeates, the 
Defendant was adjudged in Contempt, 
for diſtraining Lands, tet by the Officer, 
by Order of Court, though he was not 


4" 
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ſerved with the Order; but confeſſed 
that he had heard of ſuch an Order by 
a flying Report. 18 LY 


In Caſes of Contempt, previous Notice On Contempt, 
is not neceſſary ; but the Court generally, at ech 
unleſs the Offence is flagrant, make g je ho fr 
conditional Order ; and if the Motion is mentisgeneratly 
made, the laſt of the Term, the Court <onditional. | 
ſeldom grant an Attachment aS“, 


By the'57th general Rule, when Oath Rus. 
tail be e &f a . OO 
beating or abuſin Party, upon lous or contemp- 
— 8 Order of the me ſpeben a. 
Court, the Party offending is upon Mo- eiaſt the Court, 
tion to be committed, till the Court 
ſnall order, upon the Nature of the 
Offence to diſcharge him: And when 
Affidavit ſnall be made, by two Perſons, 
of ſcandalous | or ic οntemptuous Words 

ainſt the Court, or the Proceſs there- 

the Perſons offending; fhall likewiſe 
ſtand committed; upon Motion, with- 
our any further Examination ; and a 
ſingle Affidavit in ſuch Caſe, ſhall be 
ſuſhcient, whereupon to ground an At- 
tachment; and thereupon, ſuch Perſon 
ſnall be brought in to be examined: 

And if the Miſdemeanour ſhall be con- 
ſeſſed, or proved againſt him, he ſhall 
ſtand committed, until he ſhall ſatisfy 
the Court, touching his ſaid Miſdemean- 
our, and pay the Proſecutor: his Coſt : 
Ang if he ſhall not thereof be found 


guilty, 
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guilty, ſave by the Oath of the Party g 


who made ſuch Affidavit, he ſhall be 
diſcharged without any Coſts, in reſpec 
of the Oath made againſt him as afore- 


_ faid. | 


The Court will 
juſiify their Ho- 
nour and Au- 
tlo-ity. 


So that where any Perſon is aſſaulted, 
or abuſed in the Service of the Proceſs 
of the Court, the Court will protect 
him therein; and it is conceived, that 
in this Caſe, the Oath of the Party is 


ſufficient to ground an Attachment on, 


or a Commitment againſt the Offender, 
without any Notice to be given him; 


for who is to prove the Abliſe, - but the 


- 


Party abuſed ; he may attend the Court, 
and ſhew the very Wounds he hath re- 
ceived : And this Abuſe 1s often com- 
mitted in fo private a -manner, that 
there is no way left to prove it, but the 
Oath of the Party; and if this ſhould be 
diſcouraged, no Proceſs of the Court 
will ever be ſerved, and the Court will 
Juſtify their own Honour, and Authority 
in this Particular, © © 


Party juſtifying, In Caſe the Party intends to juſtiſy 
the Coit of himſelf, before he ſhall be admitted ſo 


ray the Coit 


the Attachment, 
and to anſwer 


to do, he muſt appear as upon an At- 


the Interrogito- tAchment, and muſt pay the Coſt of the 


kiss in Caitody. 


Attachment; and then perſonal Inter- 
rogatories are to be exhibited againſt 
him, and he ſhall be obliged to anſwer 
in Cuſtody, | Ba 


By 
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By the 58th. general Rule, on proſe- , RULE. 
ne aCinterdps fb Breach of m ett 
Order, or otherwiſe, grounded on an fot to extend.» 
Affidavit, the Interrogatories ſhall not Afdavic or Or- 
extend to any Matter not comprehended + - | 

in the Order or Affida vit. 


The Appearances upon theſe Cons Appearance, 
tempts are to be in open Court, that“ e be. 
is the Attorney for the Party in Con- 
tempt informs the Court, that the De- 
fendant conſents to appear, as upon an 
Attachment, and prays that the Proſe- 
cutor may exhibit his Interrogatories 
againſt the Defendant or Party in Con- 
tempt, and theſe Interrogatories are to 
be entered in the Chief Remembrancer's 
Office; and then to be lodged with one of 
the Examiners, who is to get the Party 
ſworn before a Baron, and is to examine 
him thereon. 5 144 

Fot all Miſdemeanours, diſreſpectful Sha Cat in 
Words, or Miſbehaviour to the Court, — 
and for all ſpecial Contempts whatſoever, - 
the Attachment, is always directed to 
the Purſuivant attending the Court: 

And where the Attachment iſſues, by 
Order of the Court, it is generally di- 
rected to the Purſuivant, by the Order. 


By the 54th general Rule, where the. RULE. 
Party. ſhall be brought in by Proceſs, Maree of b. 
or appearance gratis, to be examined given. 
upon 
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upon Contempts, he ſhall give Notice of 

his Appearance to the Attorney on the 

_ ſide ; and if in four _ after ſuch 

Interrogatories Notice, and Appearance, 'Interrogatories 
in bu, Payr al ſhall not be 8 — him 
ter Appearance. upon, or if examined, and no Contempt 
thereby proved, nor Commiſſion taken 

out, nor Witneſſes examined, to prove 
the Contempt, within four Days after 
Comet, in ſuch Examination; the Party examined, 
what Caſe dif- is upon Motion, to be diſcharged, if the 
Fharge® Court ſee not good reaſon to detain him, 
and Coſts taxed, if the Court upon Ap- 

plication ſhall ſo adjudge it; but if after 
Appearance, and Interrogatories:exhibit- 

ed, he ſhall depart before he be exa- 

mined, without Leave of the Court, an 

How punihed. Attachment is to iſſue againſt him, and 
che departs be” to ſtand committed, and not to be diſ⸗- 
mined, without charged until he be exammed, and 
Cour. cleared of his Contempt; and if found 
| in Contempt, to pay Coſts. for ſuch his 
Contempt in departing (after he had ap- 


peared) without Leave as aforclaid. = 


RUE. And by the 55th general Rule, where 
How to proceed the Party examined, denies the Con- 
to prove the Con- : | 
tempt, if the KTEmPt, the Proſecutor may of courſe 
Party proſecu- take out a Commiſſion to prove it; and 

by this Rule, is proſecuted is to 
Name but one Commiſſioner, to be pre- 

ſent at the Execution thereof; ar d may 

_ croſs examine the Witnefes, but not to 
£21520 Fo it 2031010 $9 ee 
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examine any of his own Part, without 

Leave of the Court, by ſpecial Order. 

' Whey the Party proſecuted, appears Hoy the Party 
upon the er ap and hath anſwers Faced, when, 
ed the | perſonal Interrogatories fully: - + ven 2 
and that the, Time for excepting thereto tories, and no 
is out, and no Exceptions filed, the ons filed 
Method is, to inform the Court, that 

the Anſwer is filed, and that the Time 

for excepting is out, and no Exceptions 

filed, and that theDefendant, or the Party 

charged with the Coritempt, apprehends 

that the Anſwer is full, and to move, 

that the oppoſite Party may examine 

Witneſles, any he hath, to prove the 

Contempt; or that it be ſet down to be 

heard on the perſonal Interrogatories, 

and Anſwer. „ 


The Time for excepting to Anſwers, The — for 
to theſe Interrogatories is the ſame, as * 
in Anſwers to Bills. 


* 


® This is not agreeable to the preſent Practice; 
for the Party proſecuted, may examine Witneſſes 
to prove his Anſwer to the Interrogatories, and 
Commiſſioners Names are returned, and ſettled as 
in Caſe of Examinations in Chief. See the Practice 
of the Chancery, for the Practice as to theſe Matters, 
hath never been ſettled in the Exchequer, See 
i Vern, 187. — Rep. 312. and note, the 
Attorney for the Proſecutor is to move the Court 
for an Order for the Commiſſion, to prove the 


Contempt, See the Proceedings on Poj/ory 


— 
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granted. - Cauſe, is diſabied to travel; or if 
5 againſt any Who are Servants or Work- 
0 men, and live far off; the Court, upon 
N Affidavit thereof,*and upon Mation of 


» 
: * # Ss 3 
- KaS+ TY « - 


- 
[1 o * . 17 


TheCourtsfuffer © The Court will not ſuffer Perſons to 
Perſons to be ex- He examined on Interrogatories, to bring 
amined on In- 2 f ITT 

terrogatories, to themſelves into a Contempt; but where 

e them- '; ond O's * 
1 Contempt is exprefly ſworn againſt 
tempt, but never them ; the Court will give them Leave 
bring them- i 
dle tes to be examined on perſonal. Interroga- 


Contempt, tories by way of Purgation, in order to 
elear themſelves. Mo/eley's Rep. 250. 


The Cauſe tobe If when the Party hath fully anſwered, 
——— and denied the Contempt, the Plaintiff 
Examinations. takes out a Commiſſion to prove it, and 
the Party complained of joins in the 
Examination, when the Witneſſes are 

examined, and the Examination cloſed, 

upon Motion of the Plaintiff's Attorney, 

the Cauſe ſhall be ſer down to be heard 

on the perſonal Interrogatories, Anſwers, 

and Proofs, and this Order is to be ſerved 

on the oppoſite Party, and alſo a Sub- 

P&na to hear Judgment, as on other 

11 Deion © 
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Hearings. See Title Hearing. See Poſ- 


feſſory Bills. 


A Nobleman, or Peer of the Realm, If a Peer of the, 
may abuſe the Party, who ſerves the Pio- porn, urs 
ceſs upon him toties quoties; for his Per- Service of che 
ſon being ſacred, the Court from whence — — 
the Proceſs iſſues, cannot reach him, or 3 
come at him, as they do in the Caſe of 
a Commoner. This was ſo determined 
in the Cauſe, Dean againſt Lord Dela- 
ware, where the Party was abuſed in 
the Service of the Proceſs of the Court, 
and went without Remedy, quν, uit 5 
durum. But the Peer may be indicted get be may de 
for the Aſſault, and the injured Party 2 
may bring his Action for Damages at mager bucht 
Common Lac. inſt kim, 


— — 


Where a Perſon hath a Bill depending & Plaintiff un- 
in Court, and falls under the Güpealure 2 
of the Court, and is ordered to ſtand 1 
committed. If when his Cauſe is called Cauſe Ball not 
on, the other ſide inſiſts he hath not b. heard, writ 
cleared his Contempt, nor ſurtendered himſelf, and is 
himſelf into Cuſtody, he muſt-do both ese. 
theſe Things before his Cauſe can come 
on to be heard; and it ſhall be ſtruck out 
of the Paper, and ſhall not be reſtored 
again, until he hath actually ſurrendered 
himſelf, and paid the Coſt of the Con- 
tempt, and obtained an Order for being 


diſcharged out of Cuſtody. 


So 
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2 800 when a Perſon is ordered to ſtand 
— uy, 3 he _ not move to diſ- 
muſt wrren- charge, or ſhew Cauſe againſt the Order 
fr hell * 1 1 in Cuſtody, unleſs he hath 
eee, or he, Leave by Petition, grounded upon very 
Cask againt the good and ſtrong Reaſons; he muſt an- 
Order. ſwer in vinculis: But it is ſaid, that 
even before he is in Cuſtody, he is in no 
Caſe to be admitted to ſhew Cauſe, but 

by ſpecial Leave of the Court. 


The Coſts of the And upon this Head, it is to be ob- 
be patdtefore the ſerved as a general Rule, that the Con- 
Conner Gol temnor who is in Contempt, is never to 
1 e he heard. by Motion, or otherwiſe, un- 
il be, hath cleared his Contempt, and 
pPaoaid the Coſts, As for Example, if he 
comes to move for any Thing, or deſires 
any Faxqur of the Court; if the other 
Sic. ſays or inſiſts he is in Contempt, 
- though,Jit is but to an Attachment for 
Want of an Anſwer; yet even in this 
Caſe, he is not intitled to be heard, until 
he hath paid the. Coſts of the Attachment, 
(however ſmall they are) to the Party, 
or his Attorney, and he muſt produce 
a Receipt for them in open Court, before 
he can be heard; and this is always al- 
lowed as a good Cauſe, againſt hearing 
the Contemnor in any Caſe whatſo- 

ever. 


Whi b is a BP . 

Able de the Pace. And this is agreeable to the Practice 
tice of the Civil of the antient Civil Law; but that it was 
carried farther there againſt the Dr: 
; | ant, 


Law, 
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dant, who was contumacious, for he was 
not only not to be heard in the Cauſe, 
wherein he was gullty of the Contempt, 
but was alſo denied to be heard in any 
other Cauſe, until he had cleared himſelf. 
Quarta pana eft rontra contumacem, quia 
non auditur niſi refeis Expenſ/is. Et quinta 
pena 2ft quia contumaci, poteſt Jude de- 
negare Audientiam, non ſolum in illa Cauſa 
in que fuit contumax, verum etiam om- 
ni alia. Maranth. 261. 


But it is ſaid, that in ſome Caſes, the 7,5 Peron in 
Court will admit a Perſon to move to not obeying an 
diſcharge an Order, though in Contempt ie 5 df. 
for not obeying it. See Moſeley's Rep. charge it. 
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Of the feveral Sorts ef Cofts, 


and how recovered. 


diſcretionary in the Court, and its tomy tn be 


Power herein always exerciſed, according 
to the Circumſtances of the Caſe, and 
the Litigiouſneſs of either of the Parties. 


There are four Sorts of Coſts, mo- Can. 


derate Coſt, taxed Coſt, full Coſt, and 
exemplary Coſts, 


vol. I Bb Mo- 


PHE awarding of Coſts, is a Matter Th* awarding 


—— — — 


Moderate Coſt, 


Taxed Coſt, 


Full Coſts. 


_ 


Moderate. Coſt, is the Garth Part of 
the taxed Coſt ſtruck off. 


f * taxed Coſt the Officer but allows 
ten. Shillings to a Barriſter, and twenty 
Shillings to a King's Counſel, and. but 
one Counſel upon a Motion, and two 
upon a Hearing. e 


In full Coſts, the Litigant that gains 
the Sentence, ſhall have ſuch reaſonable 


* Colt, as he neceſſarily expended ; he ſhall 


Exemplary 
Colts. 


The Courſe in 
taxing Colts, 


be allowed Fees given to four or five 
Lawyers, and three or four Pounds to 
each Lawyer, Sc. but the Plaintiff 
in this Caſe muſt affirm upon Oath 
that thoſe Charges were neceſſarily ex- 
pended by him in the Proſecution of 
the Suit, and were accordingly paid 
by him. See the Caſe of MNarl againſt 
O'Hara, and Sir Walter Blake againſt 
Sir John Kirwan, in this Court in 1721. 
and the Cafe of Crofton againft Crofton, 
in a in 1752. 


Exemplary Coſt, is the higheſt Col 
a Court of Equity gives, and is ſome- 
what more than full Coſt. See the Cale 
of Donelly againſt Lynch, in this Court, 
in 1 


In all Gaſes Fon Blu where a Party 
is entitled to Coſts, either upon Decrees, 


or Diſmiſſes, or any other Goon 
0 


Coſts. . 


of the Court, when the. Bill of Coſt is 


prepared, a Copy of it is to be ſerved 
on the Attorney for the oppoſite Party, 
with a Summons to attend the Officer 
on the Taxing of it: And if he does 
not attend after Service of two Sum- 
monſes, the Officer will proceed ex Parts 
without any Affidavit or Order. | 


Where the Coſt is of Courſe, and no 
particular Order for paying it, then the 
Attarney for the Party entitled to the 
Coſt, uſually obtains an Order, that the 
Officer ay tax it : 


When the Bill of Coſt is taxed, it $«gwne for Coſt. 
is to be ſigned by the Chief Baron, and 
filed; and either Party may have an 
atteſted Copy thereof: And when it is 
ſo ſigned and filed, a Subpzna may iſſue 
of Courſe for t. 


By the 29th General Rule, upon Aﬀi- , RULE. 
davit filed (grounded on a Subpæna) of — — Abe. 


Demand of Coſts on a Diſmiſs, Con- vit of Pemand 
tempts, Sc. and Non-Payment, the At er 
tachment and Order for the ſame to be 

taken out of Courſe*. * | 


Bb 2 And 
® Inſtead of entering this Rule of Courſe, it is Affidavit, what 


now moved for by an Attorney, upon an Affidavit, te contain, and 


which muſt prove a perſonal Demand ; and the 5 
Perſon, who makes the Demand, muſt have a Let- n 
ter of Attorney, impowering him to receive che 


Coſts; and it muſt be ſo ſet forth in the Affidavit. 


But if the Perſon, to be ſerved, abſconds, to jw to procee. 
avoid a perſonal Demand, and that there 2 if the Party . 


CLOS 7  Cofts. 

RULE. And by the 71ſt general Rule, In all 
288 Au ue fer Hen of De- 
8 crees, and for Non- Payment of Coſts, 
to be taken particular Notice is to be taken in the 
therein what it ® Body thereof, what it is for, to the End 

that the Sheriff may be the more careful 
and wary in the Execution, or taking 
Security in ſuch Caſes, 28 


Procels for Nen- And this Proceſs, for the Non-Pay- 
may be carriedon ent of Coſts, may be carried on againſt 
2 Party to a Sequeſtration: But note, 
gs in this Caſe, the firſt Attachment is to 
be directed to the Sheriff, ani upon a 
Non eſt inventus being returned thereon, 
the Court, on Cuuniel's Motion, will 
grant a Serjeant at Arms againſt the De- 
fendant, without running out the other 
intervening Proceſs; and upon the like 
Return upon the Serjeant at Arms, and 
upor. Cour:iel's Motion, they will grant 

a Sequeltra.1on, | 


Coſts to be paid As to Coſts, wherever the Court 
perſonally,noy' decrees the Party to pay Cofts perſonal- 
ly, in that Cate the Officer taxes them, 

and the Party to whom the Cofts are 

awarded, proceeds by Subpæna, and 
Attachment for Recovery thereof: But 

where the Court directs, that they ſhall 

be paid out of a real or truſt — 

| Soto they 


frank ts Poſſibility of demanding perſonally ; in ſuch Caſe, 

avoid a perſonal the Court, on Affidavit thereof, and upon a Coun- 

Demand. ſel's Motion, without Notice, will order, that an 

8 inferior Service, or a Service or Demand in the 
common Way, ſhall be ſufficient. 


. 75 
ſt foll ſi E 4 And how i : 
they mu ow ſuch ſtate, and net tenor ohh real, 


the Perſon of the Party.” een Etc, 


If the Eftate be fold, the Coſt is uſu- How if thek 
ally paid out of the Purchaſe Money ; 8 
if the Profits be in the Receiver's Hands; 
or if the Party who is to pay them, has 
ſufficient Profits in his Hands, the Court tf the Enate be 
will direct him to pay them thereour, — 4 apogyr i 
or dire& the Officer to enquire whe- Party's own 
ther there be ſufficient for the Purpoſe, . 
or not, Kae 1 
No Exceptions will be allowed to the No Exceptionsto 
Officer's Report on taxing Coſts ; but — 1 
if he allows ſuch Coſts, as ought not Sed but de 
to be allowed, or are not allowable by 2 dy 
Law, the 578. ieved may apply to Counſel. 
the Court by 3 5 and on ſuch Mo- 
tion, the Court will examine into the 
ſame; but Notice is to be given there- 


of to the oppoſite Party. 


1 


* * 2 — 2993 . — 


Abo ſball pay Cofts, a in what Caſes, 
Cofts ſpall be paid. 


HE Expence either Party is put Delays or Cn. 
to, by the Delays, Contempts, Ec. nm by Cela, 
of the other, are only remitted or- purged | 
by the Payment of Coſts, unleſs the 
Court order otherwiſe. 


Bb 3 And 
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UT, oat And b the 66th — 7 Rule, in 
oY — all Cauſe? wherein 3 — or Diſmiſs, 
not aſcertained jg pronounced u full Hearing, if 
1 Coſts be a Fuca a by the Court, 
or mentioned at the Time of pronoun- 
cing thereof; yet the Party for whom 
the Decree is given, may make up his 
Bill of Coſts to be taxed of Courſe. See 
the Proceedings on drawing up 88 


Sc. Title Decrec, Ce. 


Who are exempt But Executors, Guardians, and Truſ- 
= ss. tees, are uſually exempt from Coſts in 
Equity, er awarded, Coſts out of the 
Eſtates in their Hands, unleſs they 
have greatly miſbehaved themſelves ; 
alſo an Heir at Lau, is in moſt Cn 

exempt from payin Soha. Ba, Eq 

Gs, 33k 11 Bac. Abe. 517 | 


— But an CPE 8 Plaintiff | pays 

ce Flak. Coſts in Equity, and fo determined per 
totam Curiam, on a Demurrer to the 
Plaintiff's Bill en * 25 
n "IN 


Defendant Exe- If an os is Dane in E- 
Cats if Bau. Quity, and there is a Decree againſt 
him, yet he ſhall'not pay Cofts, though 

an Executor Defendant at Law pays 

Coſts in all Caſes; for he cannot plead 

it at Law in Excuſe of Aſſets. Hard. 

165, Sed quer. if there be no probable 

yy of Gy. or if he hath Aſſets 

in 
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in his Hands, more than ſufficient to 
pay Debts and Legacies. ... . 


Ba 4 hd 4 50 WR 
A Solicitor proſecuted a Suit in the A Solicits # 
Name of a Stranger, who not being to —— 
be found, the Maſter of the Rolls de- ing his Client. 
clared, that if there were one Precedent 
in the Caſe, he would make another, 


and order the Solicitor to pay Coſts. x 
Ch. Ca. 71, J 00 


A. Brought a Bill in Forma Pauperis, & Pater who 
to which the Defendant put in a Plea, cher e' whe 
and Demurrer, which were both over- have full Coſts | 
ruled, and it was inſiſted upon, that he % Colt. 
ſhould have no Coſts, being at none; 
but my Lord Somers, after long De- 
bate, and Enquiry of all the antient 
Counſel and Clerks, (who agreed that 
he ſhould have Coſts,) ordered him his 
Coſts, like other Suitors; for though he 
is at no Coſts, or but ſmall Coſts; yet 
the Counſel, and Clerks do not? give 
their Labour to the Defendant, but to 
the Pauper. Paſch. 1701. between 
Scatchmer and Foulkard, Bac. Eq. Ca. 

125, Sed vide Precedents in Ch. 1 19. 
e contra. 


If a Bill be brought to call a Fruſtee to Truſtees when | 
an Account, and he by Anſwer ſubmits 2 Ce 
readily to it, though on the Account 
he be found in Debt; yet he ſhall pay 
Intereſt for the Balance only, from the 
Time of the Account liquidated, and 

Bb 4 no 
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no Coſts, if he has nat miſbehaved 
himſelf. Hill. 1105. between Parrot and 
Treby, Bac. Eg. Ca. 125. 


NewTrialgrant If a new Trial, or a ſecond Iſſue be 
ment of Coſts." directed, it is to be upon Payment of 


— b A Demurrer was allowed, but with- 
without Anſwer out Coſts, becauſe it came in by Com- 
allowed, but e miſſion without any Anſwer, 1 Vern. 


282; 
Coſts of the In the Caſe of Dunbain and Knight, 


apt Bill of Ne. 1 Vern, 318. Paſeb. 1585. a Feme Sole 
dated by pat), Exhibited a Bill, and, pending the Suit, 
own Fault, married, and the Baron and Feme 
brought a Bill of Revivor, and obtained 

a Decree with Coſts, and the Court 

ſaid it | ſhould be the Cofts of the whole 

Suit, excepting the hare Charge of the 

Bill of Rewvor, although it was objeQted 

that the: Abatement was the Party's 

own Act: And that 'if the Defendant 

had been in the right, and fo to have 

Coſts, yet he could not have compelled 


the Plaintiffs to revive. 


An Heir, or Ex And in the above Caſe, the Lord 

der e bar Keeper (aid; that it was not like a Re; 
their : | "We * 

own Time. vivor againſt an Heir, or Executor, 

Where the Suit is abated by Death; 

in that Caſe, they ſhall anſwer only 


for their own Time. 


lr 
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If a ſecond Mortgagee brings a Bill, A ſecond dert. 


to redeem the firſt Mortgagee, who gas te on 
had been put to great Charge in fore- ſhall have full 
cloſing the Mortgagor, the Coſts which — = 
the firſt Mortgagee has been at, ſhall | 

not be taxed as in Caſe of an adverſary 

Suit, but he ſhall be allowed all his 

Coſts and Charges, (as is done in Caſe 

of a Solicitor who lays out Money for A Selictorin 
his 9 — the Profits —_— — —— — 
aged Premiſſes ſhall be firſt applied fall baue mare 
bo pay off theſe Coſts, before it goes to om 
ſink the Principal. Decreed, Mich. 

1690; between Lomax and Hide. 2 

Vern. 185. 


A Bill of Exchange was obtained by A Party guilty et 
Fraud and ill Practice, and the Court pu Cons acer. 
declaring -it a groſs Fraud, ordered the tained by Oath, 
Party Coſts to be aſcertained by his 
Oath. 2. Yern. 123. 


An Heir at Law, or even an Heir Heir ut Law 
Male to the Honour of the Family, if e 
there be probable Cauſe to contend bable g . de 
for the Family Eſtate, ſhall not pay aa, der 
Coſts. 1 Williams, 482. And in the {ie examine 
Caſe of Bidulph againſt Bidulph, on a own. 

Bill by a Deviſee againſt an Heir, to 
prove a Will, the Heir croſs examines 
the Plaintiff's Witneſſes, and refuſes to 
releaſe his Right, yet the Heir ſhall 
have his Coſts given him, on Motion 

otherwiſe, if he examines Witneſſes o 
his own. 2 Williams, 284, if 


4 
7 
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22 If an Gamma or Solicitor ſhall ap- 

Cet er pear to be guilty of a groſs Neglect, 

Colts. the Court will order him to pay the 
Coſts. Ibidem, 593. 


>. —.— A Legatee or Creditor, coming in 
in before the Ma: before the Maſter, and not Part 2 

cer, Hall have the Cauſe, ſhall. have his Coſts; for it 
was in his Power to have brough a 
Bill for his Legacy, or Debt, which 
would have put the Eſtate to farther 


Charge. 2 Williams, 27. 


The Court of If an Iſſue out of Chancery I di- 
give Cole for not rected to be tried, and the Party Plain- 
going to Trial, tiff in the Iſſue gives Notice of Trial, 
on * and does not countermand it in Time; 
upon Motion, the Court of Chancery 
will give Coſts, and not put the De- 
fendant to move the Court of Law, 
where the Iſſue is to be tried,  {hidem, 


68. 


fin Infant or bis ir an Infant brings a Bil by his pro- 
N chein Amy, but never ſtirs in it after 
on x Diſmiſs. he comes of Age, and the Bill is diſ- 
miſſed, the Defendant may at his E- 
lection ſue the Infant, or prochein Amy 
for ſuch: Coſts ; if the Infant be ſued, 
and pay the Coſt, he may take his Re- 
medy over againſt the prochein Amy ; for 
at Law, an Infant is liable to pay Coſts, 
if the Judgment be againſt him; and 
if the Common Law be 8 Why ſhould 
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it not be ſo in Equity, otherwiſe an 
Infant would be left at Liberty to 
plague Mankind as he thinks fit. 
2 Williams, 297, 298. 


On 2 Bill of | Partition neither ſides On a Bill of Par- 
ſhall pay Coſts, it being for the Be- nan 
nefit of both Parties to have their Share Cot. 


in ſeveralty. idem. 337. 


For the Coſt to be paid, if the Plain- Cot on s Dit 
tif's Bill be diſmiſſed before Hearing, d « Replicas, 
for want of a Replication, ſee Title Re- 
plication. 5 


Formerly, if the Plaintiff after Anſwer, The Cott the 
but before Hearing, diſmiſſed his own h. dd Pay 
Bill, he was to pay the Defendant but own Bill before 
twenty Shillings Coſt ; and eſpecially, if 
the Bill was but for Diſcovery only ; 
but now. the Court on Application of the 
Defendant's. Attorney, will direct the 
Coſt to be taxed by the Officer, and 
that the Plaintiff ſhall pay this Coſt to 
the Defendant, and this ſeems: moſt, 
reaſonable ;, for, the very Copy of the 
Bill might coſt three Times the Sum 
of twenty Shillings, beſides the Fees to 
Counſel and Attorney. 


Upon a Motion to diſmiſs a Bill, idem. 
wherein the Plaintiff had proceeded to 
an Anſwer only, with twenty Shillings 
Coſts; per Lord Keeper, that was a Rule 
made at leaſt fifty Years-ago ; and there 
| 15 
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is no Reaſon if a Defendant has been 
put to greater Charge, why he ſhould 
not have the Coſts he has been put to, 
and that for the future, it ſhould be re- 
ferred to a Maſter to tax Coſts in ſuch 
Caſes. 1 Yern. 116. Hillary 1682. Ano- 


nimus, and ſame Book, 334. 


Officer ofthe lf a Suitor hath paid the Officer his 
—_— Fee, and the Officer hath neglected his 
xo Coſts by his Duty in entering ſome of the Proceſs of 
AA Contempt, by which Means, the Proceſs 
received his Fee. becomes irregular, the Suitor is to pay 
the Coſts, but he to have them over 

againſt the Officer; and though the 

Officer in ſuch Caſe die, yet this being 

a Duty, and matter of Contract, his 

Executor ſhall pay them out of the 


Aſſets. 2 Williams 658, 
If the Plaintiff If a Plaintiff ſets forth in his Bill, that 


ON 8 he reſides in another Kingdom; or upon 
muſt give Cab. Affidavit of his being a Foreigner, or 
STO living abroad, the Court on Motion of 
the Defendant's Attorney, will make 
an Order, that the Plaintiff do give Se- 
curity to pay the Coſts, before the De- 
fendant be obliged- to anſwer his Bill. 
And 2 Depoſit Moſeley's ay 7. And in the Caſe of 
m Money» Kerr, againſt the Dutcheſs of Munſter, 


not permitted. Bunb. Rep. 35. the Court refuſed to 
permit a Depoſit in Money, in Stead 
thereof. 5 ww) 2 | 


— _ after The Defendant may amend his Bill, 
may amend, paying common Coſts, after the Demur- 


rex 
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: , . . . . g 3 commend 
rer is put in, but after it is ſet down ng comes 


to be argued, he muſt pay the Coſts of tt gown, ts pay 
the Demutrer. Mo/eley's Rep. 301. — 


On a Report of Aſſets, in the Hands On a Report of 
of an Executor or Adminiſtrator ſuffici- — — 
ent to Anſwer the Plaintiff 's Demand, ly u « De- 


Colts were decreed generally, againſt out of the Aſets; 
the Defendant, without directing an 


Inquiry of Aſſets. Mo/cley's Rep. 204. 
Davey againſt Seys. 


When by Order of this Court, Pro- Gott at Law, as 
ceedings are had at Law, to try the Iſſue, nene . 
or the like ; the Plaintiff ſhall have his ing Order. 
Coſts at Law allowed, as well as his 


Coſts in this Court. 


By the 43d general Rule, all Pleas, The cen oa al 

murrers, and Exceptions to Reports, — — 
are to be ſet down to be argued by the & Exceptions © 
Attorney concerned, within four Days the four Day, in 
after filing thereof: Now, if the Plain- wc. they ace 
tiff allows the Plea, or Demurrer, or if — 2 
the Exceptions to the Report be allowed 
within theſe four Days, without puttin 


the oppoſite Party to Expence, the Co 
is but twenty Shillings. 


By the 25th general Rule, if the De- rb. —; Tl 
fendant allows the Exceptions, and an- pad by the De- 
ſwers over, or gets Time to anſwer, — 


before the Order of Reference to one of — 2 
the Barons, and the Summons are taken d Reference and 
out, he is to pay but twenty Shillings Semen are 
Coſt ; but after the Order and Summons 4 


are 
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are taken out, he is to pay forty Shillings 
Coſt, thoug h it be before Report, in 


which ten Shillings, the Baron's Fee, on 


No Coſt if Plain- 
tiff prays Time 
to except, and 
Exceptions are 
allowed, beſore 
Order to refer 
is taken out. 


Coſts to be paid 
by the Defendant 
on ſhort An- 
ſwers, and by the 
Plaintiff if the 
Anſwer be re- 
ported ſull. 


Coſt to de lodg- 
ed in excepting 
to the Baron 
Re pot ks 


The Coſts to be 
paid by thePlain- 
tiff for not ap- 
pearing on the 
Hearing; as alſo, 
where the Cauſe 


the Aren is included. 


But if the Plaintiff prays Time to 
except, and the Defendant allows the 
Exceptions before the Order of Refer- 
ence is taken out, he ſhall mA. no 
Colts. . 


And by the zoth general Rule, if the 
Anſwer be reported ſhort, the Coſt to 
be paid by the Defendant is but forty 
Shillings, and upon a ſecond ſhort An- 
ſwer three Pounds, and upon a third four 
Pounds, (for which Attachments, and 
other Proceſs, of Contempt may iſſue of 
courſe) and then to be — . until he 
anſwers fully to perſonal Interrogatories, 
and enters into Recognizance to per- 
form the Decree, if the Plaintiff prays 
the ſame; ſo, if the Anſwer be reported 
full, and ſufficient, then the Plaintiff is 
to pay forty Shillings Coſt to the De- 
fendant in two Days after the Report. 


For the Coſt to be depoſited on ex- 
cepting to a Baron's Report, on Ex- 
ceptions to Anſwers, ſee Title Excep- 
tions to Anſwers. 


The Coſts to be paid wy the Plaintiff 
for not appearing upon the Hearing, 
after Service of Subpena, to hear Judg- 


ment, is three Pounds five Shillings, if 
3 


Cofts. 383 


a King's Counſel be employed; and i ordered to 
two Pounds five Shillings, if a common pemurrer at the 
Counſel: be employed; and according — ub 
to the general Practice, if there be ſe- en a Plea at 
veral Defendants, but the one Coſt is Outwry. 

to be paid among them all, though they 

have different Intereſts, and appear by 

different Attornies, which ſeems ex- 

tremely hard and againſt all Reaſon and 

Juſtice. And the ſame Coſt is to be 

paid by the Plaintiff, where the Cauſe 

is ordered to ſtand over on a Demurrer 

at the Hearing for want of Parties, and 


on a Plea of Outlawry, at the Hear- 
ing. 


| Where a Cauſe is brought on by the Plaintiff to hare 


Plaintiff on Bill and Anſwer, and he x conn 


obtains a Decree, he ſhall have his Coſt on Bill and An- 
to be taxed by the Officer of the 


Court, 


By the 48th general Rule, if then if the Cours 
Plaintiff brings a Cauſe to a Hearing {nm Pere. 
upon Bill and Anſwer, and the Court is to be dilmiſed 
finds no Ground to Decree thereon, the plan gf ce. 
Bill is to be diſmiſſed with Coſts; or the ply fri, paying 
Plaintiff, if he deſires it, may be admit- d. 
ted to reply, he firſt paying the De- 
fendant or his Attorney, forty Shillings 
Coſt * to be paid in four Days after the 


Hearing, or the Diſmiſs is to ſtand. 
For 


* The ſmall Coſt the Plaintiff is to pay in this 
Caſe, is often a great Grievance : But there does not 
appear any the leaſt Reaſon, why this Coſt o_— 


384 Ci. 
| Coſts to be paid Por the Coſts to be paid by the Be- 
| dant, when let fendant, on being let in to ſhew Cauſe 
| oO 1 2 Cauſe againſt a conditional Decree; ſee the 
| tional Decree, Proceedings on conditional Decrees. 

Tit. Decree, &c. | 


And to anſwer And for the Coſts to be paid by the 
— — Defendant, on being let in to anſwer 
confeſſed. after a Decree to have the Bill taken as 

confeſſed, ſee the Proceedings on Bills 


taken as confeſſed, Title Hearing. 


The Coffs g: For the Coſts to be paid when two 

in Equity, are Bills in Equity are brought for the 

— ſame Matter, or upon Elections to pro- 

wpon Election, ceed at Law, or in Equity, where the 

Lab er in Equi- Suit at Law, and the Suit in Equity, are 

ty. for one, and the fame Demand, ſee Pa, 
2.36, to 24t. Title Bills. 


| Coſts 


be leſs than the Coſt the Plaintiff is to pay for not 
appearing on the Hearing, which alſo, 1s extremely 
ſmall, and in general, may not be the tenth Part 
of what the Defendant hath really, and neceſſarily 
expended. But Matters of Coſt (as has been ſaid 
before) are diſcretionary in Courts, who of late 
Years do much conſider the Circumſtance of the 
Caſe. The antient ſtated Sums for Coſts, in cer- 
tain Cafes, might have been juſt and proper Al- 
lowances at the Times they were fixed, but would 
at this Day, from the great Changes which have 
' happened in Things in every degree, be very far 
ſhort of reaſonable Compenſation. See the Caſe 
of Yipond and Roxwley, in this Court, Eafter Term, 


1759. 
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Coſts are not always to follow the Coſts not always 
Event of the Cauſe, as where the Money Eren ar "he 
was found due to the Defendant upon Cauſe. 
Account; yet it appearing to be much 
leſs, than had been claimed by the De- 
fendant's Anſwer; in that Caſe, the 
Defendant was allowed no Coſts, 1 


Williams 376. 


If a Defendant puts in a ſecond An- Plantif accept- 
ſwer, Coſts are thereupon due to the fer, before a 
Plaintiff; and though the Plaintiff ac- receives Coſts, 
cepts a third Anſwer from the Defen- no waive them, 
dant, he doth not thereby waive his 
Title to his Coſts, on the ſecond An- 
ſwer, but may take out a Subpena for 


them. Bunb. Rep. 34. 


Although there may he no Revivor Bill of Revivor 
of a Diſmiſs with Coſts, or of a Decree |? ih. Duty and 
for Coſts only, not aſcertained ; yet Coſts, he ſhall 
there may be for the Duty and Coſts; N Colt. 
and in this Caſe, an Executor ſhall pay 

Coſts, Bunb. Rep. 45. 160. 332. 

Seleft Ca. in Chan. 21. 54. 


Wherever a Bill is for a Diſcovery On a Bill of Dig 
only, and the Plaintiff has a Diſcovery P Ne 
by the Defendant's Anſwer, the Plaintiff pay Coſts, tho" 
cannot reply or proceed; for by the ven, 5.9 he 
Diſcovery, the Plaintiff has obtained the Defendant was 
End of his Bill; and when he has had the the vil. 
Benefit of it in an Action brought at Law, 
and comes after to Diſmiſs his Bill (which 
he muſt do, or the Defendant will,) ſuch 


Vor. I. Ce Dis- 
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Diſmiſſion will be with Coſts to be 


taxed ; which ſeems hard, ſince the De- 


fendant was the occaſion of this Bill, b 
his falſe Plea below; and the Plainti 
there can be allowed no Coſts in Equity, 
Bunb, Rep. 1 24. | 


A Defendant In the Caſe of Harman againſt Immins, 


puts in two thort Bunb. Rep. 203. Exceptions allowed to 
Plaintiff amends, WO Anſwers to the original Bill; an 

Defendant 28a" then the Plaintiff amended his Bill (as 

be ſhall py he might do with Coſts) the Defendant 

coſt, As upon 2 Put in his Anſwer to the amended Bill, 

Anſwer, and the Plaintiff ſet down the Excep- 

tions (with ſome few Additions) to that 

Anſwer, and they were allowed; and 

the Queſtion was, if the Defendant 

ſhould pay Coſts, as upon a third in- 

ſufheient Anſwer, or only as upon a firſt 

inſufficient Anſwer to the amended Bill: 

And per Curiam, it was determined, he 

ſhould pay Coſts, as on a third inſuffi- 


cient Anſwer, 


Ah. „ — 


Decrees and Di ſini ſſes. 


The Sentence at JT has been already ſhewn, in treating 
arid in Equity. on Bills of Review, that the Sentences 
| by the Civil and Canon Law, are two- 

fold, interlocutory and definitive; and 


that the interlocutory, are any Orders 


pronounced by the Judge, in the Caule 


touching the Proceedings, before they 
| Came 


* 


Derrees and Diſmiſſes. 


came to a definitive Sentence: And thus 
m Courts of Equity, all Orders are 
either interlocutory, or final and de- 
finitive ; interlocutory, until they come 
to the definitive Sentence ; for all Pre- 
parations in the Cauſe before, are but 
interlocutory. 


And theſe interlocutory Orders are 
made by the Court, either upon ſome 
incidental intervening Queſtion, ariſing 
upon the principal Point in the Pro- 
greſs of the Cauſe; or where the Court 
doubts of any Fact, and an Iſſue is 
directed at Law to try it; or where 
the Court have determined the Right, 
as to the principal Point in Queſtion, 
but yet leave ſomething further to be 
done to compleat the Sentence; as where 
the Order, or Decree is given for the 
Thing demanded, but a quantum damp- 
nificatus directed to aſcertain the Dama- 
ges; or a Reference to an Officer to 
report the Sum due; which laſt brings 
* the Matter of Account before treat- 

of. 


The Decree or Sentence is final and 
definitive, when the whole Matter in 
Controverſy is, upon a full Hearing, abſo- 
lutely determined; and that is, either 
where a Duty is decreed, or a Sum 
certain; or where there has been a 


Decree to an Account, and the Ac- 


count ſettled, and the Sum due decreed 
Cc 2 upon 
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All Orders are 
either Interlocu- 
tory, or final and 
definitive. 


Interlocutory 
Orders in what 
Caſes, 


The definitive 
Sentence. 
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upon a full Hearing, on the Officer's 
Report and the Merits, and the Decree 
made up and ſigned by the Court and en- 
rolled : For note, that until the Decree be 
ſo ſigned and enrolled, it is deemed but 
an interlocutory Order, and may be al- 
tered by Re-hearing, and ſometimes by 
Motion. | 


Decree.in Favour And theſe Decrees are given, either 

| in favour of the Plaintiff, or of the De- 
fendant, and Decrees in favour of the 
Plaintiff are given, 


Upon Confefion Firſt, Upon Confeſſion; and there are 
plied. two Caſes, in which an implied Confeſſi- 
on is ſufficient ground for a Decree, , 


Implied Confeſi- Firſt, When a Man being ſerved with 
on in two Cale. Proceſs to appear, neglects to appear 
thereto, 


. Secondly, Where a Perſon appears, 
and departs without anſwering. 


Proceſs to a Se= In either Caſe, when the whole Pro- 
Fill taken py ceſs of the Court is ſpent againſt him to 
confe fo a Sequeſtration, the Bill ſhall be taken as 
confeſſed ; becauſe it is preſumed to be 
true, as the Defendant had full Notice, 
and Opportunity to make Defence a- 


gainſt it, but did not. See Title Hear- 
ings, on Bills taken pro confeſſo. 


S-condly, On ; 
Defendant's ne- Secondly, Where a Defendant hath 
gleing to 2p- been ſerved with a Subpena to hear 


pear on the Hcar- 
ing. Judgment, 
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Judgemnt, and neglects to appear up- 
on the Hearing. See Page (396, Sc.) the 
Proceedings on conditional Decree. 


Thirdly, On the Merits of the Caſe, — — bp bog 


where the Plaintiff hath Equity ſuffici- Cate. 
ent to eſtabliſh his Demand. 


Secondly, Decrees in Favour of the Decree in favour 


Defendant, and they are given. dant, 


Firſt, Upon the Plaintiff's failing to Fir, On Pain: 
proſecute his Suit, which happens in to profecute his 
three Caſes: Firſt, Where the Defen- Suit. 
dant hath anſwered the Plaintiff's Bill, 
and the Plaintiff negleQts to reply thereto, 
in the Time allowed to him b the 


Rule for replying. 


Secondly, Where the Plaintiff hath _ 5 
replied, but after Replication neglects to . 
proſecute further, the Defendant may 
rejoin, and his Attorney may put a 
Rule on the Plaintiff to examine his 
Witneſſes the next Vacation, or the : 
Cauſe to be heard the next Term, on gun deckel. tg 
the Pleadings, and on default thereof, proceed. 
the Defendant may ſet down the Cauſe 
and proceed to Hearing ; but note, the 
Defendant cannot put this Rule on 
the Plaintiff, until he hath let a Vaca- 
tion paſs without Examining, and the 
ſhort” Vacation after Eaſter Term, is 
never accounted a Vacation for examin- 


ing in, 
CEY Thirdly, 
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On the Defen=" Thirdly, Where Witneſſes have been 

dant bringing examined, and Publication paſſed, and 

r the Defendant, on the Plaintiff's neglect, 

gleck and the brings the Cauſe to a Hearing; if the 

Plaintiff not ap- Plaintiff doth not appear at the Day 

3 of Hearing, the Court will, on Motion 
of the Defendant's Counſel, order à Diſ- 
miſs with Coſt, which Coſt is taxed 
according to the Proceedings in the 
Cauſe. 


Secondly, n Secondly, Where a Plea or De- 

plea or Demur* murrer is put into the Bill, and the 
Plea allowed and proved, and the De- 
murrer allowed, the Bill is to be diſ- 
miſled. 


' Thirdly, On the And Thirdly, On the Merits of the 

Cs of the Cauſe upon the Hearing. See the Pro- 

| ceedings on Hearing ad Reqiſitionem de- 
fendentts, Title Hearing. 


Fquity will not Equity will not decree an Award, 
dceree an A- unleſs it be of all Matters referred. 1 
be of all Matters Cha. Ca. 186. F 
re ſerred. 
A ſingle Witnes Where there is but a fingle Wit- 
gets a Defen- neſs againſt the Defendant's Oath, this 
not ſufficient to 18 not ſufficient Evidence to decree 
ground a Decree againſt the Defendant; and in this 
| Caſe, as the Plaintiff has had the Be- 
nefit of the Defendant's Oath, the 
Nor will the Court will not ſend it to be tried at Law, 
Fovrt dire a where one Witneſs is ſufficient, 1 Veru. 


. 3 Vern. 283. 


But 
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But though this be a Rule of Equi- Unlef the Fraud 
ty, it is ſaid it has been diſpenſed with, 11 
where a Fraud was plain and conſider- 
able. Ayl. 69. See Title, Witneſſes, Evi- 


dence, VC. 


4 - Li * bd 


* * - _ 


Of Diſmiſſes; and in what Caſes they 
ſhall be obtained. 


| Diſmiſs is the Sentence of the Diſmiſs what, 
Court, whereby the Plaintiff's 
Bill is ordered to ſtand diſmiſſed, and 
is alledged unfit for the Court to take 
Cognizance of ; alſo it may be in many 
Caſes, where the Court hath Cognizance 
of the Cauſe, yet finds no Equity pro- 
r for the Plaintiff's Relief, and there- 
Eire diſmiſſes the Bill. 1 


And Diſmiſſes are uſually prayed and Diſmiſes how 
procured upon Motion, and had upon bt C. 
the Defendant's Anſwer and Diſclaimer, 
and ſometimes on a Plea, or Demurrer, 


or on the Merits at the Hearing. 


A Diſmiſs upon Hearing is ſome- Diſmiſs upon 
. . . Hearing in what 
times for want of Parties; ſometimes, Cafes. 


becauſe che Matter belongs to another 
Court to determine, as the Courts of 
Law, and Eccleſiaſtical Courts; or, for 
that the Matter in Demand is below 
the Dignity of this Court, either in re- 
Cc 4 ſpect 
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ſpect of it's Value, as under ten Pounds; 
or where the Matter of the Bill is ſuch, 
for which there ought to be no Relief, 
as agreements at Play, or Wagers, Bar- 
gains for Offices againſt the Statute of 
Edward the 6th. or upon Contracts for 
Simony, or Uſury, or where it appears 
| that the Plaintiff hath no Equity in his 
| Bill. 


( RULE 499 By the 49th. General Rule, where 
Sion ering Witneſles have been examined, and 

ad Requifi in. de. Publication paſſed, and the Plaintiff de- 

* lays the Proſecution, or is negligent to 
procure a Hearing, the Defendant may, 
if he will, procure the Cauſe to be ſet 
down for Hearing, and ſerve the Plain- 
tiff with Proceſs ad audiendum Judicium; 
at which day, if the Plaintiff ill ap- 
pear, he may proceed to Hearing, but 
if he will not, the Defendant may be 
diſmiſſed with Coſts, and left at Liberty, 
it there were an Injunction, or Order 
to reſtrain him. ö 


Bur nat until Note, the Plaintiff hath two Terms 
ater pale. after Publication to ſet down the Cauſe 


on. for Hearing, before it ſhall be ſet down 
at the requeſt of the Defendant. 


On a Diſmis And it is ſaid, that upon all theſe 
where there are Diſmiſſes, if there be ſeveral Defendants, 


— — who defend the Suit ſeverally by dit- 
N ferent Attorneys, Coſts of Diſmiſſion muſt 
is ro be rad to be paid to as many Defendants as have 
ma appeared by different Attor nies. 


But 
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But if the Plaintiff ſets down the But if the Plain- 
Cauſe, and ſerves a Subpzna to hear dd Cate, 0d 
Judgment, if the Defendant is ready ferves $dpena to 
and appears, and the Plaintiff is not — 3 
ready, the Court cannot diſmiſs the n. the Hearing, 
Bill, but will, on Motion of the Defen- gifided, the 
dant's Counſel, ſtrike the Cauſe out of Fave _ 
the Paper, and order that the Plaintiff paper; and not 
ſhall not bring on the Cauſe again, un- be brought «n 
till the Coſt of that Day's Attendance Colts be paid, 
being three Pounds five Shillings, if a 
King's Counſel be employed ; and two 
Pounds five Shillings, if a common 
Counſel, or more, if the Court think fit 
to order it, be paid to the Defendant, 

An Inſtance of this, in the Cauſe of 

Glaſcot and Glaſcot, in this Court in 

1719, though the Plaintiff was a Pau- 

per. But in this Caſe, the Defendant Defendant to 
muſt prove the Service of the Subpena 9. ney 
to hear Judgment; and this Service may de to hear 
be proved either by the Affidavit of the — 
Party, or of him to whom it was given, 

and it muſt be filed before it can be 

read, but the common Coſt of two 

Pounds five Shillings, or three Pounds And in this Cafe 
five Shillings, if a King's Counſel be em- — — 
ployed, is ſeldom exceeded; and if there — 
be ſeveral Defendants who have dif- gefend by dife- 
ferent Intereſts, and appear by different rent Attornica, 
Attornies, yet, according to the general 

PraQtice, but the one Coſt, either two 

Pounds five Shillings, or three Pounds 

five Shillings, (as aforeſaid) is to be 


paid 
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paid by the Plaintiff among the ſeve:+ 
ral Defendants, But ſee before Tule 


Cofts. 


Diſmimon on As the foundations of Diſmiſſes are 

be altered but by different, fo are alſo the Effects; for 

Bill of Review. if a Diſmiſſion be decreed upon a Hear- 
ing, and drawn up and ſigned and en- 
rolled, it may not be altered by any 
Motion, or Order, but only by Bill of 
Review: And if a new Bill be filed, 
whether the Diſmiſſion be enrolled, or 
in Paper, it may be pleaded in Bar, 
and will be allowed; but it is ſaid 
where a Cauſe is diſmiſſed on full Hear- 
ing, it may be retained again, or a new 
Bill admitted, upon a new Matter ap- 
pearing by Affidavit. 


But Diſmiſs fo But when the Diſmiſs is for want of 
Want ofProſeeu- Profecution, and not on the Merits, then 
ed on Cauſe if Cauſe be fhewn on Motion, and an 
ey ny and Co® Excuſe made for the delay of Proceed 
| ing, and on paying Coſts, the Plain: 

tiff 's Bill ſhall be retained. 


1 In all Caſes, where a Diſmiſs is obtain- 
to be obtained to ed, and NOT proceeded on above a Year, 
proceed. an Order muſt be obtained for Liberty 

to proceed thereon, which the Court 


will grant on an Attorney's Motion, 


2 aq ee We er SY 1 Ah. 


If a Bill prays no A Cauſe brought on to. a Hearing, 
Relief, it cannot where the Bill was for Diſcovery only, 
Hearing, the the Queſtion was Whether the Bill ſhould 


Cauſe. muſt be - 
Cauſe muſt > be diſmiſſed, or the Cauſe ſtruck * 


Paper. 


- 4 * rr Cal 5 þ . 
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of the Paper? and his Honour the 
Maſter of the Rolls, ordered the Cauſe 


to be ſtruck out of the Paper; becauſe 


a Bill is never diſmiſſed where the Plan- 
tiſſ prays no Relief; for the Words of 
a Diſmiſſion are, The Court ſeeing no 
Cauſe to relieve,” Sc. Moſely's Rep, 
185. 


{ A Diſmiſſion on an Election to pro- Piſmiffion on an 


5 - Election to 
ceed her e, Or at Law, Is not per emptor Y, cecd here 2 


but the Plaintiff after failure at Law — per- 
may bring a new Bill. 2 Yern. 32. ; 


Note, That an Order of Diſmiſſion, Diſmifon 6gned 
if duly ſigned and Inrolled, will be a belag 
ood Plea in Bar of a new Bill brought Bur. 
or the ſame Matter. 1 Harriſon's Ch. 
Pratt. 375, 3d. Edit. 


As to diſmiſſing Bills for want of When the it 
Parties, the Diſtinction ſeems to be this; Ar e ni 
where the Parties omitted are really inte- Parties, and 
reſted, and ſuch as have a Right by their a be yuan 
Anſwer to controvert the Plaintiff's <4 on paying the 
Title, and draw the Cauſe to a freſh c — 
Examination, there the Bill ought be added. 
to be diſmiſſed with Coſts ; but where 
the Parties omitted muſt be added 
merely for Form, there the Cauſe may 
be adjourned on Payment of the Coſts 
of the Day, and the Bill amended, 


and the proper Parties added. 


And note, where a Bill is diſmiſſed, Bill dimifed, not 
no Motion will be heard to retain it, {995 dhe Cat be 
until paid, 
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| until the Coſts of the Diſmiſſion be 


paid, and certified by the Attorney for 
the Defendant. 


After Replica- Tf the Plaintiff replies, the Defendant 
dont ana ab. can never diſmiſs the Bill without hear- 
— . ing the Cauſe, becauſe he may rejcin 
the Cauſe. — and prove his Anſwer, and ſo 


ring the Cauſe to a Hearing. 


— — ad ed ; * 


Of conditional Decrees and Diſmiſſes. 


Of conditional * E Sentence or Judgment, is 
Pecrecs. 
either conditional, or abſolute. 


Abſolute, which, when declared, doth 
immediately bind the Party, and cannot 
be altered but by a Re-hearing, or by 
Bill of Review. 


Conditional, where the Plaintiff or 

| Defendant fail to appear, at the Day of 
Hearing, though duly ſerved with a 
Subpena to hear Judgment. 


Conditional Pil. A conditional Diſmiſs, is analogous 

8 to a Non ſuit at Law, upon a Non pros, 
or for want of the Plaintiff's Appearance 
at the Day of Trial. 


9 By the 46th and 65th general Rules 
To. if at the Day of Hearing, the Plaintiff 
fendant's not ap- be 
pearing on the 

Hearing. 


— =» 
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be ready, and the Defendant maketh 
Default, Affidavit is to be made of the 
ſerving the Defendant with Proceſs, 


ad audiendum Judicium, and the Court 


will proceed to Hearing, and after the 
Plaintiff 's Bill is opened, the Defen- 
dant's Anſwer is to be read (upon Prayer 
of the Plaintiff's Council) and the Plain- 
tiff's Proofs, whereupon the Court will 
Decree or diſmiſs the Cauſe, or other- 
wiſe order as ſhall ſeem fit. But in 
ſuch Caſe, the Court doth not uſe to 
make an abſolute Decree, but to give 
a Day to the Defendant, to ſhew Cauſe 
againſt confirming the Decree, at which 
Day, if he does come, and endeavour 
to ſhew Cauſe to ſtay the Decree, and 
that thereupon the Court doth proceed, 
the Defendant in ſuch Caſe, ſhall firſt 
pay down the Sum of * forty Shillings, 
(or more if the Court think fit) for the 
Plaintiff's double Attendance, by Reaſon 
of the Defendant's default. 


The Defendant's Anſwer is no further 
read than thus, ©21z. The Anſwer of C. D. 
Defendant to the Bill of Complaint of A. B. 
Complainant ; the ſaid Defendant ſaving 
and reſerving to himſelf, now, and at all 
Times hereafter, all Benefit, and Advan- 
tage of Exception, and ſo forth; and a 
Word of the Anſwer is thus read, to 
ſhew that there was a Lis conteftata in 

the 


* By a late Rule, the Defendant is to pay five 
Pounds Coſt, 
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But the Defen- 
dant ſhall have a 
Day to ſhew 
Cauſe againſt it, 
paying Coſts, 
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The Condirional the Cauſe, and this conditional Decree 


gous to the pri» is analogous to the primum Decretumz 
mam Pecretum, in the Civil and Canon Law. Marant. 


in the Canon 
Law. : 3 1 5. 


If Cauſe be But if a Cauſe be heard; and the Bill 
ü ages: ioapons, and Anſwer opened, and then is ad- 
and Defendant journed, though the Defendant makes 
makes Defult default at the next Hearing, the Decree 
Decree ſhall be ſhall be abſolute ; for the ſecond Hearing 
abſolute. is to be conſidered as a Continuation 
of the former, when he did appear. 


Myſeleys's Rep. 186. 


How the Cue When the Defendant's Attorney is 
will proceed obliged to appear gratis, and ſuffer no 
where Defen- * | 
dant is obliged conditional Decree, yet does not appear 
ik $4. on the Hearing, purſuant to the Rule, 
conditional De- in ſome Caſes, the Court have abſo- 
males tc. lutely decreed the Cauſe, and in others, 
have only pronounced a conditional De- 
cree, and ordered an Attachment againſt 
the Attorney. But note, in this Caſe, 
the Plaintiff's Attorney muſt have the 
Where a condi- ; 
Webel Decrec f Order on the Defendant to appear gratis, 
pronounced, it ready to produce, and ſhew to the Court. 
muſt appear '0 And, in all Caſes, where a conditional 
de Court, that : , 
the Order for Decree is pronounced, it muſt firſt ap- 
biearing, hath. Pear to the Court by Affidavit, that the 
. Order for Hearing, called the Order of 


the Day hath been duly ſerved. 


Convitienat De- The conditional Decree is drawn thus; 
_ That the Plaintiff ſhall be relieved, ac- 
2 I * = * y' 
ew Cauſe cording to the Prayer of his Bill, unleſs 
Cauſe 


againſt it, 


Hr ,,!!! E 


| == 
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Cauſe be ſhewn to the contrary, the 
firſt Day of the next Term. 


If the conditional Decree be not ſerv- 
ed before the beginning of the Term, 
after which it is pronounced, it muſt 
be renewed, which the Court will order 
of courſe, upon Motion of the Plain- 
tiff's Attorney, and that the Defendant 
ſhall ſhew Cauſe, the firſt of the next 
Term, after ſuch Order, Why the De- 
cree ſhould not be made abſolute z; and 
this Order is to be ſerved with the Draft 
of the Decree, and if it be above a Year 
ſince the conditional Decree was pro- 
nounced, the Plaintiff muſt firſt ſerve a 
Subpæna to elect an Attorney. See Exe- 
cutors Toler againſt Shanly and Toler in 
this Court, 24th February 1747. 


When this Decree is drawn up, the 
Plaintiff's Attorney moves, that the 
Cauſe ſhould be heard on the conditional 
Decree, on ſuch Day as the Court ſhall 
think fit; and the Plaintiff's Attorney 
is to ſet down the Cauſe to be heard on 
the conditional Decree, and is to ſerve 
the Defendant, or his Attorney, with a 
Copy thereof, and of the Order for 
hearing, eight Days at leaſt before the 
Day appointed for Hearing, and is to 
give the Defendant's Attorney Notice 
in Writing, that the Cauſe is ſet down 
purſuant to the Order, and if the De- 

fendant 
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Conditional De- 

cree, if not ſet v 

ed before the 

Term after 

Which it was 
onounced, 

to be renewed, 


If it lies dead a« 
bove a Year, 
Subpena to elect. 


Proceedings to 
hear the Cauſe 
on the conditi- 
onal Decree. 


[ 


a — — — 
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The abſolute 


Decree, analo- 
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fendant doth not appear, on Affidavit 
of ſervice of the conditional Decree, 
and the Order for Hearing, the Decree 
is made abſolute*, and is to be drawn 


gous to the ſe- UP, ſigned and enrolled, as is hereafter 


cundum Decretum 
in the Canon 


Law. 


Defendant may 
ſhew Cauſe * 
- againſt the con- Cauſe, why the conditional Decree 


ditional Decree. (011d not be made abſolute, he muſt 


But muſt firſt ' 
pay five Pounds the Coſt of his default, for not appear- 


the Hearing, until they can Decrce on the 


directed in Pa. 401. And this ſecond De- 
cree is analogous to the ſecundum Decre- 
tum in the Civil. and Canon Law. 


If the Defendant intends to ſhew 


(as has been ſaid before) firſt pay unto 
the Plaintiff the Sum of five Pounds, 


ing on the Day of Hearing : And when 
theſe Coſts are paid, the Defendant 
may appear upon the next Hearing, 
and enter upon his Defence. 


Concerning 


* Where there are other Defendants, beſides 
thoſe againſt whom the conditional Decree was 
pronounced, the Court will poſtpone the pro- 
nouncing of the abſolute Decree againſt the 
Defendant or Defendants, who do not appear on 


Whole. 


* 
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i) 


3 


Concerning the drawing up Decrees and 
Diſmiſs, and the Method of ſerving 
and enrolling them. 


cree pronounced in any Cauſe, or Ne te b. Or 


Order made upon Debate, containing in Court, after 
any Difficulty, is to be openly read in 

Court, immediately after pronouncing 

thereof, for Prevention of -any Miſtake 

in the Drawing up the ſame. 


And note, that all the Deeds and Evi- — 
dences which are produced, and read entered. 
upon the Hearing, and the Proofs to 
Support the ſame, are to be entered by 
the Officer in the Book of Hearings; 
and the Attorney for each Party is to be 
careful that all his own Proofs be care- 
fully entered, and alſo that none be en- 
tered on the Part of his Adverſary, but 
ſuch as were produced and read upon the 
Hearing. But theſe Matters are gener- 
ally ſettled by the Attornies in the Office, 
and the two Attornies ſign the Liſt of E- 
agg and Proofs produced on each 

ide. | 


BY the 64th. general Rule, every De- RULE, ca. 


By 5oth. general Rule, the Drafts of, RULF- 
e —.— Orders, and Diſmiſſes, — — — 
are to be ſhewn to the Counſel for the .* to be ſerved. 
Party for whom ſuch paſſeth, who find- 

D d ing 


Decrees and Diſni ſer. 


ing the ſame agreeable to what was pro- 
nounced in Court, is to ſubſcribe his 
Name to the Draft, which is to be de- 
livered to the adverſe Party's Attorney, 
with Notice to return the ſame in eight 
Days; which Time is given to the oppo- 
ſite Party, to conſult his Counſel who is 
like wiſe to ſubſcribe the Draft, or other- 
wife give his Exceptions in Writing un- 
der his Hand within the Time afore- 
ſaid, to the End the Difference may be 
determined. 


Ibidems Note, by the preſent Practice, the 
Plaintiff's Attorney immediately upon 
ſerving the Decree moves the Court, 
and obtains an Order for the Defendant 
to return the Draft in the uſual Time, 
or the Officer to make it up according 
to the Notes, and ſerves the Defen- 
dant's Attorney with a Copy of this 
Order. 


Drafts of Diſmiſ- But the Drafts of Diſmiſſes are not 

7% not tobe. NOW to be ſerved on the oppoſite Party, 
unleſs they be ſpecial, or where thePlain- 
tiff has Liberty to file a new Bill, or 
commence an Action at Law. 


How to proceed If the Defendant's Attorney neglects 
i the Pratt of to return the Draft of the Decree, with- 
not returned in in eight Days after he hath been ſerved 
wg therewith, and with the Notice, and Or- 
der as aforeſaid, the Plaintiff's Attor- 
ney may, after the Expiration of the 


ſaid eight Days, move the Court for an 
; Order, 
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Order, that the Officer ſhould ſettle the 


Decree according to the Notes, unleſs 
returned in 'a ſhort Day ; which Order 
being taken out, the Officer iſſues a 
Summons to the Defendant ;. and if the 
Defendant's Attorney doth not attend 
the Officer, on the ſecond Summons, 
the Officer having a Copy of the Notes 
taken on the Hearing delivered to him, 
proceeds to ſettle the ſame according 
to the Notes, without any further Or- 
der to proceed ex Parte. 


But if the Defendant's Attorney ſhall If the Defendant 
attend upon ſuch Summons, he may Oe, Som. 
then make his Objections, which the won. ——_ 
Officer duly confiders, and ſettles the bn. 


Decree, 


If the Defendant returns the de- Pecretal Order 
cretal Order ' unſigned, with Objections dd with Object» 
thereto, an Order is to be conceived ons thereto. 
that the Officer ſhould ſettle it, and he 


proceeds as in the other Caſe. 


No Motion is to be made on a De- Decree to be 
cretal Order, until it is paſſed with — 
the Officer. Maſeleys Rep. 71. 


If the Minutes taken on the Hearing Decree may be 
are doubtful, or if either Party thinks 2 Wo 
himſelf really aggrieved by the Decree as 
it is drawn up, and going to be paſſed ; 
or if he thinks the Minutes are wrong 
taken, or contrary to the plain Senſe 

| D -- and 
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and Meaning of the Court, before 
the paſſing of the Decree, the Court, 
upon Counſel's Motion, will order the 
Officer to attend with the Minutes, and 
they will alter the Decree as drawn up, 
as they think proper, and direct the 
Officer to paſs it accordingly: But this 
Motion muſt be made before the De- 
cree is paſſed, and in the ſame Term 
it is pronounced, or the Plaintiff muſt 
re- hear. 


The Mannerand When the Dectee is paſſed by the 
the Decree. » Officer, it is carried to the entering 
Book in the Office, and there entered ; 
and all Decrees and other Orders are to 
be entered within a Year and a Day 
after they are made, or pronounced 
Order to make or elſe the Party muſt obtain an Or- 
Fro tne, der to make them up nunc pro 


FUNC, 


Of gning by the When the Decree is thus drawn up, 
Chief Barn, and and ſigned by the Officer, he is to pre- 
enrolling it. ſent it to the Chief Baron for him to ſign, 
which is the Authority for the enroll- 
ing it, and by the Enrollment, it be- 


comes a complete Decree. 


Decree until en- Decrees, until drawn up and enroll- 


— ror orig ed, have the Force only of interlocuto- 
hearing or by ry Orders, and may be altered by Re- 


ar hearing, and ſometimes by Motion. 


In what Cauſe a But a Decree enrolled cannot be re- 


Heel, ek Verfed or altered but by a Bill of Re- 
view, 


been altered by 
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view, unleſs it be in miſtaking, 


not Error in valuing, but in number- 
ing, when the Caſe is demonſtrative, or 
where it has been obtained by Surprize, 
or if there was any Irregularity in 
it, and then it muſt be done by Order. 


1 Vern, 131. So likewiſe if ſome Part 


of the Decree be omitted in the En- 


rollment, 


which being a Miſtake of 


the Officer, may be rectified upon Mo- 


tion. 


It is faid, there was no Enrollment 
of a Decree until 36.- Hen. 8. but the 


Decrees were written on the Back of 


the Bill. 


cial Authority of the Maſter o 


See a Diſcourſe of the 


Rolls, See P. 30 in the Preface, 


It has been held, that in the draw- 
ing up a Decree, it is not ſufficient for 


the Regiſter to write the Bill and An- 


udi- 


the 


ſwer, and then add that upon the read- 
ing of the Proofs, and hearing what 
was alledged on either Side, it was 
decreed ſo and ſo; but the Facts which 
were proved and allowed by the Court 
as proved, muſt be particularly men- 
tioned in the Decree; otherwiſe if a 
Bill of Review be brought, thoſe Facts 
ſhall be taken as not proved : For 
elſe a Decree could not be reverſed by 
a Bill of Review, and all erroneous 
Decrees muſt be reverſed upon Appeals. 


Dd 3 


i Vern. 214. 2 Chan. Ca. 161. S. P. 


Sed 


40% 
by Bill of Re- 
view. 


firſt enrolled, 


If the Facts 
which were pro- 
ved and allowed 
by the Court 
muſt be particu · 
larly mentioned 
in the Decree. 
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Sed Queer. for there are many De- 


crees drawn up, where the Facts pro- 
ved are never mentioned therein. 


A mow wy 1; Decree _ pronounced in Mich. 

the Party's er Term, and the Defendant dying ſodn 

Death. after, on a Motion to have it enrolled, 
it was held by Lord Chancellor to be a 
Thing often done; and that it was like 
a Judgment at Law, which if pro- 
nounced before, may be entered after 
the Party's Death, and the Decree was 
enrolled accordingly. 2 Chan. Caſes 227. 
Nel. Chan. Rep. 169. S. P. 3 Chan. 
Rep. 73. S. P. 


RULE. By the 68th general Rule, no Decree 
Decree not to is to ' paſs, grounded upon conſent of 
op Ferry Parties, but on opening the Bill and 

Anſwer. and the State of the Matter in 
open Court, and the Hands of the 
Counſel on both ſides, are alſo to be 
to the Draft of 'the Decree, before the 
Chief Baron ſigns the ſame. 


no And by the '6gth general Rule, no 
Bin diſmiſſed in Cauſe diſmiſſed upon full Hearing, is 
vat acre to be retained again, or any new Bill 
15 admitted, but upon new Matter ap- 
pearing by Affidavit, as in a Bill of 

Review; but otherwiſe it is, in Caſe 

of other Diſmiſſions, Which are not upon 

hearing the Cauſe. Ka 


Py 
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By the 28th general Rule, if Excep- RULE. 
tions be taken to the Draft of a De- the an ef 2 
cree or Diſmiſs, the Exceptant is to 4 
depoſite forty Shillings Coſt ; and if they bag 
be ruled for him, he is to be repaid the | 
ſame, but if againſt him the ſajd forty 


Shillings is to be paid to the other 
Party. 


By the 66th general Rule, in all Nb. 
Caules, wherein by Decree or Diſmiſs — — 
is pronounced upon full Hearing, if no e , af- * 
Coſts be aſcertained by the Court, or Time of pro- 
mentioned at the Time of pronouncing Pause the 
thereof, then the Party for whom: the 
Decree is given, may make up his Bill 


of Coſts to be taxed of courſe, 


And for this Coſt, when taxed by the How to be rex 
& Officer, a Subpena is to iſſue, and it is l. 
to be demanded in the ſame Manner, 

as is before directed. See Title 'Cofts. 

And upon Affidavit thereof, and of Non- 

payment, the Court, on Counſel's Mo- 

tion, will grant an Attachment for the 

Coſts, and the poſt Coſts. See hereafter 

the Proceedings for the Performance 

and Execution of the Decree. 


The Court upon hearing the Cauſe, cn. acre. 
do ſometimes make a Decree for the onary inthe 
Plaintiff as to ſome Points contained in 
the Bill, but diſmiſſes the Bill as to other 
Points; and ſometimes orders the Plain- 

4 tiff 
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tiff to pay Coſts to the Defendant for 
ſo much of the Bill as is diſmiſſed, to 
be taxed by the Officer; and ſome- 
times orders the Defendant to pay the 
Plaintiff Coſts, to be taxed for ſo much 
of the Bill as is decreed for him, as the 
Court ſhall adjudge proper. 


ſhidem, And ſometimes upon a full Hearing, 
the Court will, upon pronouncing the 

Decree for the Plaintiff, order the De- 

fendant to pay him his Coſts to that 

Time. And if the Court refer Matters 

to the Officer as to Aecounts to be taken, 

and the like between Plaintiff and Defen- 

dant, the Court commonly reſerves Coſts 

in theſe Caſes, until after the Officer 

hath made his Report; and after the 

Officer hath made his Report, the Court 

will give either Party Liberty to apply 

for further Directions, as they ſhall 

think fit, whereon, ſuch Order ſhall be 

made, as ſhall be juſt, And in this 

Caſe, after the Officer hath made his 

Report, and the ſame is abſolutely con- 

Eats beard of firmed by the Court, either Party may 
the nr apply to have the Cauſe heard on the 
Report, as to Officer's Report, as to Coſts ; which is 
Fl always granted of courſe, and that 
Order being drawn up, and ſerved on 

the adverſe Attorney, and the Cauſe 

being ſet down to be heard upon the 

Report, the Court will order Coſts to 

be taxed by the Officer, and paid by 


the Party, as they, ſhall think proper, 
of 
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Of the Force and Effect of Decrees, and 
who are bound thereby, and who are to 
have the Benefit thereof. 


Decree doth not bind the legal In- A Decree binds 
tereſt of the Eſtate, but the Perſon e Perſon only. 
only who may be ordered to convey and 

aſſure the Intereſt; but it ſo far affects How far it af- 
the Title to Lands and Goods, that by Tan Titleto 
Segueſtration and Injunction, the Court 

can diſpoſe of the Poſſeſſion to the Party, 

to whom of Right it belongs. 2 Har. 

Cha. Pract. 3d Edit. 10). 


All original Parties to the Suit, or Who are bound 

thoſe that are made Parties thereto, or 2 >< 
to the Decree, of full Age, compos Mentis, 
&c. and ſuch as claim under them, pen- 
dente Lite, are bound by the Decree. 1 
Cha. Ca. 3. 152. But any that bona fide 
came to be intereſted in the Matter in 
Queſtion, by Conveyance from the De- 
fendant, before the Bill exhibited, and 
is not made a Party, either by Bill, or 
Order, is not bound, 


When a Perſon comes in pendente Lite, 2 
and whilſt the Suit is in full Proſecution, hot bound. * 
and without any Colour of Allowance 
from, or Privity of the Court, there the 
Decree bindeth. But if there were any 
Intermiſſion of Suit, or the Court were 
made acquainted with the * 

8 
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the Court is to give Orders, upon the 
ſpecial Matter, according to Equity and 


Juſtice. 

Didem. A Decree ſhall not bind a Remainder 
Man, who is not a Party. 1 Williams, 
= 

Ibidew. And no Decree ſhall be binding, to 


any of the Parties to the Suit, but thoſe 
who were ſerved with Proceſs, ad audien - 


dum Judicium, or that did appear gratis. 


| 

Decree againſt If there be an Infant in the Cauſe, 
has fx Monte and any Thing is prayed againſt him by 1 
after full Age to the Decree, he muſt in all Caſes, have a 6 
few Cauſe, Pay given him to ſhew Cauſe, and that 0 
is at any Time within ſix Months after i 

Toe ſerved he comes of Age, and he muſt be ſet. 5 
that Purpoſe, ved With Proceſs for that Purpoſe, B 
Proceſs ow a This Proceſs is by way of Subpæna, to Wil 
— be ſerved on the Defendant at his co- — 
ming of Age; and being a judicial Writ, - 

it muſt be returned in Term Time; if m 
he ſhews no Cauſe, the Decree is made FT 
abſolute, Hu: 
* It has been doubted whether after the * 
Detence, Infant comes of Age, he can make 4a Wir 


new:Defence, when he comes to ſhew 
Cauſe; but of late it has been reſolved 
that he may do fo, and it is now ſaid to Ft 
be a Matter of courſe, and granted on 
a Petition, ex Parte. 1 Williams, 504 


2 Williams, 401. And 
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And this Reſolution ſeems to be Thiders, 

grounded on the higheſt Reaſon ; for ta- 

king it for granted (which no body ever 

yet denied,) that nothing can bind an In- 

fant, unleſs the Act to be done plainly 

appears to the Court to be for his Bene- 

fit; why then, ſhall he not, by the In- 

dulgence of the Court, put in a new 

Anſwer, and make a new Defence, 

eſpecially when it appears to the Court, 

that the Defence made during his Infan- 

cy was totally wrong : Beſides, if this 

ſhould be refuſed him, to what End had 

he a Day given him; and if he be bound 

by his former Anſwer and Defence, and 

thoſe are only gone upon, as the Decree 

was upon the firſt Hearing, ſo will it be 

in this Caſe, upon the ſecond Hearing. 

But if he is to make a new Defence, or 

a new Caſe, it may vary from the for- 

mer; and in that Caſe, the former De- 

cree may, upon the new Defence appear 

to be very unjuſt, and may be reverſed ; 

as in the Caſe of a Feme Covert, where Decree againſt a 
a Bill is brought againſt her and her fer Hand. 
Huſband, during the Coverture, when — "= 
he claims meerly in her Right, the Huſ- fer bis Death 
band dies, and the Right ſurvives to the ®e — 
Wife; the Wife ſhall file a new Anſ wer 


and make a new Defence, and draw into 


4 OO 


Queſtion and Examination the Validity 
| the Decree againſt her, during her 
Loverture, and avoid and reverſe it, if 
here be juſt Cauſe, See Title Infant. 

d 


If 
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One Executor be If there are two Executors, and 'one 
Erebos by De- of them by Decree is prohibited to re- 


ving Money, and ceive any more Money, or meddle fur. 
eben at ther with the Teſtator's Effects, and a 


s Money to 
him ae, he Mortgagor to the Teſtator, who was pre- 
sem ſent at the Hearing, and pronouncing 
the Decree, afterwards pays the Mort- 
| gage Money to the Executor, who had 
the Decree againſt him, he muſt pay it 


- over again. 1 Vern. 57. 122. S. C. 


An Agreement An Agreement by ſome Tenants of x 
| byſome Tenants Manor, to incloſe or ſtint a Common, 
mon will be will be decreed in Equity; and ſuch De. 
decreed againſt cree will bind two or three humourſome 


"_- Tenants who oppoſe it. 1 Cha. Ca. 48. 8 Z 
2 Vern. 103. C. P. 
, If a Deviſee obtains a Decree, to hold AF hi 


with Notice, and enjoy the Lands againſt the Hei, 
Decree, Who it was ſuppoſed had ſuppreſſed the 
Will, and, pending the Suit, a third Per: 
ſon gets an 2 of a Mortgage, 
made by the Teſtator, and then purcha 
ſes the Equity of Redemption of the 
Heir, having Notice that there was ſucl 
a Will, the Purchaſer ſhall not be ad- 
mitted to diſpute the Juſtice of the De 
cree, nor to try at Law, whether th 
Will was cancelled by the Teſtator. 


Pern. 216. I; 

: tor « 
Nr ft Decrees do ſometimes bind Perſons nd dies 
bons. nat Parties Parties, or Privies; as four named to de“ 


or Privies, fend for a Pariſh, the Decree will - 
{ clude 
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clude the Inhabitants. So, in Caſes of 
Incloſures of Common, Suits to ſettle 
the Cuſtoms of a Manor, Sc. A Decree 
will bind ſome Tenants who are not Par- 
ties, and others who oppoſe it;- other- 
wiſe, Suits would be endleſs, if where 
there are Numbers, all muſt be Parties; 
for there would be perpetual Abatements, 
and no Right would be done. 1 Cha. 
Ca. 48. 272. 2 Vern. 103. 184. Ca. 
in Eg. Abr. 163. 


Where a Decree concerns Lands, even — N ! | 
of Leaſes for Years, it muſt be entered entered with the . 
with the Regiſter, within fix Months, or Jes in n i 4 

. , lonths, or not | 1981 
elſe ſhall not prejudice Purchaſers. 2 to prejudice Pur- v8 
Har. Cha. Pract. zd Edit. 15. e 17 


And he that Purchaſes after a Bill ex- He that panke- 
hibited againſt the Vendor, does it at his exhibited, does 


Peril. 2 Cha. Ca. 223. it at bis Peril, 


If an Adminiſtrator obtains a Decree, An Sp 
that he, his Executors, or Adminiftra- rater, cannct 
tors, _ redeem a Mortgage, and he ill Decree. 
dies inteſtate before inrolment of the De- 
cree, it, ſhall not afterwards be inrolled, 
for the Benefit of his Adminiſtrator, for 
the firſt Adminiſtrator's Title is gone. 


2 Cha. Ca. 248. 


But it is ſaid, if the firſt Adminiſtra- Bos be may car- 


, ry on a Decree 
tor obtains a Decree, to an Account, and to an Account, 
dies, that the ſecond may carry it on. 1 

Vern, 25. 
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Decree for Hu Decrees for Huſband and Wife, in 
her Right, ſhe, Right of the Wife, if the Huſband dies, 
if he dhe Bengt. his Widow, not the Executors, ſhall 

have the Benefit of the Decree, 1 Cha. 


Ca. 27. 


Decrees equal to And here let it be obſerved, that De- 

Judgments  crees of Courts of Equity are deemed 
equal to Judgments at Law, and their 
Execution as effectual or more ſo. Mor- 
rice againſt Bank of England, Caſes temp, 
Talb. 217, &c. See Pages 419, 420. 


Decree prior to a - 
Jademenar  - A Decree againſt an Executor, was 
Law, preferred. Preferred to a Judgment at Common 

Law againſt him, upon its being prior in 


Time. Preced. in Chan. 79. 
Intereſt deereed Tf a Sum be liquidated, at the Filing 


Sum liqui- . . K 
dated, at Time Of the Bill, or before, the Court will 
of filing Bill. decree Intereſt, where the Plaintiff is 

- neceſſitated to come here. 2 Har. Ch. 


Prat. 3d Edit. 105. 


n — 


— 


07 the Performance and Execution of tit 


Decree. 
Decres is in Ar- HE Decree is either in Perſonan, 
ee Þ or in Rem; if in Per ſonam it is ex. 


ecuted in Manner following. 


Alter 


rn eds des": ˙—7 • ).. EE, 
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After it is ſigned by the Officer of the 1, Bren, and 
Court, and by the Lord Chief Baron, es. 
the Plaintiff is to ſerve the Defendant 
with an atteſted Copy thereof, perſonally, 
if poſſible, or with an Exemplification of 
the Decree, under the Seal of the Court, 
and muſt at the ſame Time ſerve an In- 
junction for the Performance thereof: ; 

And if the Decree be for Payment of Areas e . 
Money, the Perſon employed to ſerve Decree be for 
the ſame, muſt have a Letter of Attor- — — 
ney, impowering him to receive the Mo- 

ney mentioned therein, and muſt make 

a Demand of the ſame, and ſhew his 

Letter of Attorney, impowering him to 

receive the ſame, and to releaſe the De- 

fendant. 


By the yoth. general Rule, Attach- RULE. 
ments for not performing Decrees, may — 
be iſſued of Courſe, Affidavit being firſt Decree, on Aft 
made and filed, that the Defendant hath $1119 Perſonal 
been perſonally ſerved with the Decree, Plaintiff is 1» 
but if out of the Kingdom, and not to 1% 3 
be found, Affidavit is to be made thereof, the Kingdeea, of 
and the Court upon Motion, may order EF 
the Service of his Wife or his chief Ser- 


vant to be good Service. * 


And by the 71ſt. general Rule, in all rue. 
Attachments for not performing Decrees, ebe Hane 
and for Non-· payment of Coſts, parti- the Anachment, 
cular Notice is to be given in the Body {72 este 
thereof, what it is for, to the End that 


the 


— — 
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the Sheriff may be more careful and wa- 
ry in the Execution, or taking Security 
in ſuch Caſes, 


How to proceed, Upon Diſobedience of the Decree, 
— be after Service as aforeſaid, the old Way 
was, to ſpend the whole Proceſs of the 

Court from Attachment, to Sequeſt. 

ration; but this Method was found to 

lean hard upon the Plaintiff (who might 

have been delayed in obtaining a De- 

cree) that after he had got Judgment 

for his Demand, he ſhould be obliged 

to run through the whole Proceſs, which 

would take up a Year, in which Time, 

if the Party died or removed out of the 

Kingdom, the Fruit of his Decree was in 

Danger of being loſt ; for which Reaſon, 

it became neceſſary to ſhorten the Prac- 


- tice; and therefore now, after a Return ] 

—— of a non eſt inventus upon an Attach- I 

the Decree. ment, a Serjeant at Arms ſhall iſſue, and I 
veftration, upon the like Return a Sequeſtration, 
welken. which two laſt Writs are to Hue, upon 

Orders firſt obtained, as is hereafter P 

directed. See the Proceedings on Se- th 

queſtrations, Title Proceſs. 4 

10 

Sequeſtration, So if the Defendant be taken, and on 

though Defen- lie in Priſon, obſtinately refuſing to pe- t 


dant be taken ] 
and impriſoned. form the Decree, . the Court will grant 


a Sequeſtration, 2 Cha, Rep. 151. Ser 
Pa. 419. 
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If a Decree be in Rem, yet it may be Decree in Rem, 
executed upon the Perſon in Manner executed, 
aforementi6ned; er elſe it may imme- 
diately be executed in Rem, by an In- 
junction to the Sheriff, to put the Party 
in Poſſeſſion of the Thing decreed : 

And where a Deeree is for the Poſſeſſion 
of Lands, and that the Plaintiff would 
be put into immediate Poſſeſſion, he 
may before the Decree is ſerved, and 
without waiting fot its being made up, 
apply to the Officer of the Court, who, 
upon lodging the Fees. of the Decree, 
will make out a ſhort Order for dn In- 
junction to the Shetiff, to put the Plain- 
tiff into Poſſeſſion ; but after the Injunc- 
tion is executed, if by the Decree, an 
Account is to be taken of the meſne 
Profits of the Lands, then the Decree 
is to be made up, and ſerved in the uſual 
Manner, : 


Though in an Injunction to put the r. 
Plaintiff in Poſſeſſion upon a ree, Decree, ifa Pere 
there is always a Claule to quiet the — * 1 
Party from time to time in the Poſſeſ- Poſſeſſion, 
ſion; yet it is no breach of the Injuncti- 
on in any Perſon, who is not a Pa 
to the Decree, to diſturb the Poſſeſſion, 
after the Poſſeſſion is firſt given by the 
Sheriff on the Injunction : otherwiſe a 
Man who was no Party to the Decree, 
and yet had a real Title to the Land, 
might be for ever debarred from re- 


Vol. I. E e covering 


* q rf . = - 
g K „ „% „ oe I 


418 Decrees and Diſmiſs. 


covering or trying his Right. This 
was ſolemnly determined in the.Exche- 
quer, 14th May, Eafter Term, 1743, 
in the Caſe of Swan, and Fizji- 
mono. 


Pate one, Sometimes, pending the Suit, the 
times granted, Court will order a Party Poſſeſſion by 
er che Rense Injunction; or that the Rents not al- 
be paid inte ready paid, ſhall be ſtaid in the Te- 
eme, bent, fome- nants Hands till Hearing, and ſome- 
the Court will times will order both; at other Times, 
eppointaRe- Will order a Receiver, who upon good 
Security ſhall take the Rents and Profits, 
and pay them into Court, or account 
for them when the Court ſhall require; 
and he to enter into ſuch Recognizance as 
theCourt directs, to ſecure his accounting 


for, and paying ſuch Rents into Court. 


The Lord han- The Lord Chancellor for the Time 
tb. Daene Ke being, Will inforce the Execution of De- 
prior Lord Chan- crees, though made by a prior Lord 
Jo Chancellor: And though they are 
alledged to be unreaſonable, yet will 
aſſiſt with the utmoſt Proceſs of 
the Court, till they come regularly be- 


fore him to be reverſed. 2 Chan. Rep. 
127. | 


The Court my If by a Decree Mortgage Money 
enlarge Time is to be paid at a certain Time, yet in 
—— -1n caſe of inevitable Neceſſity, the Court 
benedand en may enlarge the Time, though the De- 
cree be ſigned and enrolled, 1 Chan. Ca. 

64. | 
Upon 
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| ee for Pavm | Aﬀer Attach- 
Upon a Decree for Payment of Mo- Afer Atach- 


hey, after a Writ of Execution, and an Defendant not 
Attachment returned, the Court refuſed ume to be 


. examined as to 
to give Leave to the. Defendant to be the performance 
examined, as to the Contempt, or the * e Dees, 

| ; pt, 
Performance of the Decree, unleſs he bur on giving 
would give Security to abide the Decree. . 


2 Vern. 91. 


In the Caſe of Searle againſt Lane, A Decree is 
a Vern. $8, it was determined, that = ov pms Judge 
if an Adminiſtrator pays a Debt by perſonal Eftate, 
by Bond, before a Debt -due by a De- —— 
cree, although he hath no Notice of Courſe of Ami- 
the Decree, it is a Miſpayment, and . 
the Adminiſtrator muſt pay the Debt 
due by the Decree. And in the ſame 
Caſe it was determined, that a Decree 
of the Court was equal to * 
at Law, and the filing of a Bill, equal 
to the filing of an Original at Law, to 
prevent the alienation of Aſſets. And 
in Talbot's Reports 222, that the execu- 
tion of a Decree is as effectual as a 
Judgment at Law, or more ſo; for — — de a 
there may be a Sequeſtration againſt of the Goods, 
the Goods, although the Party is in Jthough the | 
Cuſtody upon the Attachment; where- tody on the At- 
as, at Law, if a Capias ad Satigfaciendum chment. 
is executed, there can no Freri facias 
iſſue. 2 Williams 483. Preced. in Chan. 


79. 174+ | 
Ee 2 But 
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A Decree for * But note, where it is ſaid that a Decree 
the reg! Aﬀets is equal to a Judgment, or to be paid 
Hate, as jadg. next thereto, this muſt be intended 
ment does, only out of the perſonal Eſtate. 


The onty way A Decree for a Debt does not bind 
ppon 4 Deeree,, the real Eſtate, acting only in Perſonam; 
Lands, is to pro- not in Rem; and the Remedy. upon ſuch 
tend for a Con- a Decree to affect the Land, is only 
veſtration, but for a Contempt, whereupon the Party 
— — waqy proceeds to a Sequeſtration, which Pro- 
the Death of the ceſs is Not of a very long ſtanding : And 
In Neient does that 2 Sequeſtration is but a perſonal 
not, Proceſs, appears by its falling and a- 
bating by the Death of the Party : 

On the other hand, a Debt upon a 

Judgment does not fo abate, and Judg- 

ments did not affect the Land, until 

the Statute of Meiminſter 2d 1 3th Edu. 

x ch. 18, Which can hardly be thought to 

have includeded a Decree, nay, it plainly 

does not; for if ſo, it would have affected 

but a Moiety of the Land, whereas 

upon a Sequeſtration, the Plaintiff takes 

the whole Profits: And if a Decree for 

a Debt. be obtained, and the Defendant 

die leaving no perſonal, but a conſide- 

Table real Eſtate in Fee, the latter will 

not be affected by the Deeree, in the 

Hands of the Heir, as it would in Caſe 

of a Jucgment - and were this otherwile, 
furely after ſo many thouſand Decrees, 
and Inſtances of Deficiencies of perſonal 
Aſſets, for the ſatisfying thereof, 5 — 
es 
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Caſes would be found, where Lands had 
been ſequeſtered for ſuch Debts in the 
Heir's Hands. But no Precedent of 
this Kind was ever heard of: 80 deter- 
mined in the Caſe of ib againſt Lord 
Darnky. 2 Williants, 621, 622. 


For further Proceedings off-Sequeſtra- 
tions on Decrees, ſee Title Proce, and the 
Proceedings there, on Sequeſtrations. 


FW TS 


— 7 OR —— 
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For what Cauſes a Decree may be ſet aſide. 


X HERE Matters have been exa- Recree for what 
' mined in Equity, and deter. 
mined, the Court is cautious of unra- 
velling former Decrees, Agreements, 
or Releaſes ; but if there be an apparent 
Fraud in a Decree, the Court will upon 
an original Bill, ſet it aſide. 1 Williams 
723. Talbots Rep. 201, 


On Suggeſtion of a groſs Fraud, the Plea of a Decres 
Court will upon an original Bill, over-rule genes af 
a Plea of a Decree, and a Report made Fraud. 
and confirmed thereon, if the Suggeſtion 
of Fraud be not denied by the Defen- 
dant's Anſwer. 2 Williams 73. 


If an Infant conceives himſelf ag- An Infant ag- | 
grieved by a Decree, he is not under ee, no: bound 
a Neceſſity to ſtay till he comes of Age, & 37 jil bei 
e 3 before apply a ſoon a: 
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ve thinks fit ie before he ſeeks Redreſs, but may ap- 

aide, poly for that Purpoſe, as ſoon as he 
thinks fit; neither is he bound to pro- 
ceed by way of Re- hearing, or Bill of 
Review, hut may impeach the former 
Decree, by an original Bill; in which, 
it will be enough for him to ſay, the 
Decree was obtained by Fraud and 
Colluſion, or that no Day was given 
him to ſhew Cauſe againſt it: So held 
by Lord Chancellor Macclesfield in the 
Caſe of Richmond and his Wife, againſt 
Taleur. 1 Williams, 737. But Mr. Cot- 
{gham (his Lordſhip's Secretary) ac- 
quainted the Court, that Mr. Yernon, in 
caſe of an erroneous Decree againſt an 
Infant, uſed always to adviſe the bringing 
an original Bill to ſet it aſide, but in ſuch 
Bill to alledge ſpecially the Errors in 
the former Decree, 


A Decreeagainſt A Decree againſt an Infant, although 


an Infant, N:/, | . 
2 b abe. he hath a Day given him after he comes 


jute Decree, of Age to ſhew Cauſe againſt it, yet it 
Samer e Age, is an abſolute Decree ; for when the 
he cannot jet it Court have given their Judgment, no- 
9 thing can hinder it's being abſolute, 
By an original but Je Defendant's ſhewing Cauſe ; bur 
Flad and Cal. he cannot come and controvert this 
Jufion ; but he Decree by another Bill (and the Caſe 


nd his + f 1 (8 
Anfwer, and file is ſtronger againſt an Infant, becauſe he 


a Bill cf Dice- may amend his Anſwer) but may con- 
= tage tat  trovert this Decree two Ways, if there 
| was any Fraud or Colluſion between 
the Plaintiff and his Guardians, by an 

| | | original 
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original Bill; or if Matter that then 
appeared was not inſiſted on; or if he 
has diſcovered new Matters ſince the 
Decree, he may amend his Defence, 


and have a Bill of Diſcovery. Mo/eley's 
Rep. 308. | 


In the Caſe of Cote and Hoods againſt Decree ſet afde 
Reilly and others, in this Court in Hillary _— 
Term, 1738; a Decree was obtained 
for Sale of the Defendant Reilly's Eſtate, 

(who was a Minor) for the Payment 
of ſeveral Debts and Incumbrances ; 
after the Decree had been enrolled, and 
the Lands ſet up to be fold, a Motion 
was made on behalf of the Minor, 
(on Affidavit of ſeveral Debts being 
wrongfully brought in to Charge, and 
reported to be due, and of Fraud and 
Colluſion in obtaining the Decree) to 
ſtay the Sale, and upon ſuch Applica- 
tion, the Court ordered the Sale to be 
ſtayed, until the Defendant Rerlly ſhould 
file his Bill, and afterwards upon a full 
Hearing in Mich. Term, 1744, the 
former Decree was ſet aſide, and a 
new Account decreed by the 


On a Bill to ſet aſide a Decree againſt But if the De- 
an Infant for Fraud, and the ſame ap- ae. —_— 
pearing not to to be fraudulent, though ne & equitable, 
in every 5 not fo equitable, the . t de ee 
Court refuſed to ſet the Decree aſide. 


i Williams, 735. 
E e 4 In 
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hy In what Caſes an original Bill may bg 
filed, to ex lain, confirm, revive, cn 
cute, or in Tory the Performance of De- 
crees, ſer P 4-339, Title 9 Bills. 


6 #4 & * * 


On a Decree to N [HERE te Decree is. for a 185 
forecloſe, a limi- U d ne reported due wit 
— —— — Coſt, in this Caſe, the Court gives the 


BE ys Defendant 2 limited Time. t to, pay the 
ſame, (generally thres Months J or the 
mortgaged, Premiſſ 12 to be fold, which 
Decree muſt alſo perſonally ſerved, 
if poſſible, 


If not paid, the And if the Defendant doth not pay 
2 the Sum decreed, with the Colt, within 
be fold, x4 Days the Time fimited as aforeſaid, the Plain- 
between the tiff may enxoll the Decree, , 0 may 


Poſting and the 
emiſſes 


Bale. then poͤſt up the mortga get 
| for. Sale; and there muſt be. fourteen 


J between the Day of the Poſting, 
5 the Day of the Sale, A 


Method of :on- Where a Perſon, is upon ſuch Sale de- 
tmiog the Sale, clared a Purchaſer, he is to take out 
Certificate thereof, ſigned by the Chief 

Remem- 
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Remembrancer, and thereupon the At. 
torney concerned for the Purchaſer, 
may without Notice move the Court, 
that the Sale may be confirmed, which 
the Court will grant, unleſs Cauſe. be 
ſhewn to the contrary in eight Days 
after Service of the Order, 


And Copies. of this Order are to be bidem, 
ſerved upon all the Attornies, that were 
concerned in the Cauſe, either for Plain- 
tiffs or Defendants, or elſe upon the 
Parties themſelves. 


And if no Cauſe be ſnewn, in eight idem. 
Days after Service of the Order, againſt 
confirming the Sale, the Court will on 
the ninth Day, after ſervice of the Or- 
der, upon Motion of: the Attorney for 
the Purchaſer, and, upon his producin 
to. them an Affidavit of the . 5 
the Order and, a Certificate from the 
Chief Remembrancer, of no Cauſe be- 
ing ſhewn, and alſo a Certificate of the 
Depolite being made, confirm the Sale. 


When the Sale is confirmed, a Deed Ibidew. 
of Conveyance is to be dawn, and exe- 
cuted by. the Officer, and the Parties 
* Ba Join in the conveying of the 

nds, 


Then upon Counſel's Motion, upon Injun&ion to pu 
an atteſted Copy of the Certificate of param. 
the Purchaſe Money being paid, the 

Court 
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Court will grant an Injunction to put 
the Purchaſer into Poſſeſſion of the Lands 
ſo ſold to him. | 


And note, upon all the foregoing Moti- 
ons, it will be proper to have the De- 
cree ready to produce to the Court. 


If the Defendant If the Party againſt whom the De; 
me coexecute Cree is made, refuſes to join in the Ex- 
Court will grant ecution of the Deeds, the Court, upon 
an Attachment. Counſel's Motion, will award an At- 
tachment to the Purſuivant againſt him; 
but in this Caſe, the Plaintiff's Attorney 
muſt produce the Decree, and a Cer- 
tificate from the Officer, of the Sale be- 


ming. confirmed. 


Depoſite not „ If Lands are ſet up to be ſold by 

dean tet ub. publick Cant, and are ſold to a Pur- 

chaſer, and he neglects, or refuſes to 
pay the Depoſite, the Court, on the 
Officer's Certificate thereof, and on 
Counſel's Motion thereon, will Order 
the Lands to be again ſet up to be 
ſold, 6 Tits 


1 If the Purchafer lodges a part of the 
eren re. Purchaſe Money with the Officer, but me- 


fuſes to pay the glects, or refuſes to pay the Remainder, 


Remainder of th F 
Purchaſe Money Or to Compleat his Purchaſe, the Court, 


after a Depoſite. on Counſel's Motion, and upon pro- 
ducing the Decree, and a Certificate of 
the Sale will order the Purchaſer to com- 


pleat the Purchaſe, and pay the Re- 
es: mainder 
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mainder of the Purchaſe Money, or for- 
feit his Depoſite. So ordered in the 
Caſe of Executors of Campbell againſt 
Drake, in this Court, 18th February, 


174. 


But a Court of Equity will not compel Court will order 
a Purchaſer under a Decree, to accept a b back, 
donbtful Title. So reſolved in the Caſe the Title be 
of Marlow againſt Smith. 2 Williams, ul 
201. And the Court ordered the Pur- 
chaſer to be paid back his Depoſite. 


And if a Purchaſer ſubmits to forfeit If the Purcha- . 
his Depoſite, the Court will in no Caſe, gra it bis 
compel him to proceed in the Purchaſe. Court will not 


1 Williams, 748. ; — ts 


And note, in all Caſes, where a Per- Wire the firſt 
ſon who is declared the Purchaſer, ſhall clines compleat- 
afterwards decline compleating the Pur- Hm 
chaſe, the Lands muſt be ſet up again; be fer up again. 
for they cannot regularly be ſold by the 
Officer, to the next Bidder, on the ori- 
ginal Cant. See. the Caſe of Reilly and 
others againſt NewcFnen and others, in 


this Court, Eaſter Term, 1755. 


Although by a Decree, Mortgage Mo- Time enlarged 
ney is to be paid at a certain Time, yet Bier-. 
in Caſe of inevitable Neceſſity, the Court ; 
may enlarge the Time, though the De- 

* be ſigned and enrolled, 1 Ch, Ca. 
4. | 


Where 


Diſclaimer. 


Purchaſer under | Where a Perſon is allowed the beſt 


3 Decree, order- 
Purchaſe __ 
gue by Necree. 


Bill of Forecloy 
fure, is accord- 
jng to kalendar 


ſtated on a De- 


Purchaſer under a Decree, and is ordered 
by the Court ta pay the Purchaſe Money, 
this is not a Debt due by Decree, but on- 
ly by Order of Court: So held in the Caſe 


of North againſt Auſell 2 Milliams, 021. 


When a Decree of Forecloſure is made, 
the Time for redeeming muſt be compu- 
ted. according to kalendar Months, and 
not according to lunar Months. Bar- 


 nard's Nep. 324. 


On Mortgages and other Securities car- 

rying Intereſt, the Officer in his Report, 
is to compute Intereſt ta the Time the 
Money 1s appointed to be paid, and the 
Principal and Intereſt- become a- liquida- 
ted Sum, from the Time the Report is 
confirmed, and. ſhall bear Intereſt from 
thence; or from the Time it might have 
been confirmed,. by the ordinary Courſe 
of the Court, in Caſe any unneceſſary 
Delay ſhall be given, by objecting or ex- 
cepting thereto, # | 


— 


— — — 
7 


Diſclaimer, 


Diclimer what. A Diſclaimer, is where a Defendant 


upon Oath, by his Anſwer, denies 
that he hath, or claims any Right or Ti- 
tle, to the Thing demanded by the _ 
$ 


tiff 's Bill; and diſclaims, that is, re- 
nounces all Claims, or Pretences of Ti- 
tle, or Claim thereto. 


And in ſuch Caſe, if it appear that Biltif vexatione 
the Plaintiff's Bill was exhibited againſt Cn. 
the Defendant only for Vexation, the 
Court will diſmiſs it, and give Coſts 


againſt him, 


But if the Plaintiff had any probable If the Phinit 
Cauſe, or Reaſon to induce him to ex- 
hibit his Bill againſt ſuch Defendant, he have a Decree on 
may, if he 7 by Motion, pray * TOY 
Decree againſt the Defendant, and all 
claiming under him fince the Time of 
exhibiting the Bill; but this is ſeldom 
decreed, but on Payment of the Defen- 
dant's Coſts. 


If one be named a Defendant in a A Party mate a 
Bill, among other material Defendants, — "ay 
who no ways pretends any Right to the and diſclaims, 
Matters in Queſtion, and he thereupon —— 
diſclaims, the Attorney for any other d Wineß 
Defendant in the Cauſe may, after ſuch 
Diſclaimer, if he thinks it neceſſary, on 
Motion, obtain an Order of the Court, 
that the Party fo diſclaiming may be 
examined as a Witneſs in the Cauſe; 
for it fhall be preſumed his Name was 
inſerted in the Bill, without other Cauſe 
than only to take away bis Teſtimo- 


ny. 
And 
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If Defendant dif- And where a Defendant diſclaims 
PlaintFreplies, generally to all the Matters in the Bill, 


and ſerves Sb- the Plaintiff is not to reply; if he 


| to rejoin, . 
wet bay Coſts does, .and ſerves the Defendant with 


to be taxed. a Subpana to Re-join, the Defendant 
may may have Coſts againſt him for the 
Vexation to be taxed. 


But if the Di- But if the Diſclaimer be only to Part 
claimer be but to . " ie 
Part, Plaintiff Of the Matter in Queſtion; but as to the 
— reply tothe Other Part there is an Anſwer, in ſuch 
art anſwered. 3 
Caſe, there may be a Replication to 


that Part that contains the Anſwer. 


: Duces tecum. 


Ducer tecum A Sub pæna duces tecum, is a Writ that 

aces eb rrp iſſues from a Court of Chancery, 
commanding a Perſon to appear at a cer- 
tain Day in the: Court, and to bring 
with him ſome Deeds, or other Wri- 
tings, or Evidences which the Court 
would view ; and this Subpena is to be 
ſerved in the ſame Manner with the 
Subpena to Anſwer. 


In what Cafes, Where a Plaintiff requires Deeds or 
Writings to be lodged in Court, he 
muſt in his Bill, pray for a Duces te- 
cum 
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eum along with the Subpæna to anſwer; 
and if the Defendant by his Anſwer, 
confeſſes the having in his Hands or 
Cuſtody, any Writings, Evidences, or 
other Things material for him to be 
examined upon, or confeſſed to belong 
to the Plaintiff, the Court, upon Motiz 
on of the Plaintiff's Counſel (without 
Notice) will grant an Order for a Duces 
tecum, for the Defendant to bring 
them into Court, or ſhew Cauſe to the 
contrary, 


By the 2d general Rule, no Sul- Rur. 
pena duces tecum is to iſſue without — png 
Order made in open Court, and in the Order, and the 
Order for the Duces tecum, the Deeds ed t men? 
are to be particularly mentioned, and Order. 


to be ſerved with the Subpena. 


And note, this Motion for the Duces qu Sant to 
tecum is to be by Counſel. , 


And if the Defendant does not lodge Attachment, if 
the Deeds in four Days after the Re- — — 1 
turn of the Subpæna, an Attachment, on after ſervice of 
Counſel's Motion, will be granted . 
_ the Defendant, on Affidavit 
of the Service of the Subpana and 


Order. 


But if the Defendant apprehends the How to manage, 
Deeds ought not to be lodged in Court, P. Pet be 
as being his Title, and ſets forth the Title. 

lame in his Anſwer, or ſhews thereby 


any 


— —— ee * — 
— - — — — 9 ch 
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If Defendant de- 
nies his having 
the Deeds, 
Plaintiff has no 


Remedy, 


The Court will 
not in a ſum- 
mary Way, order 
Deeds to be 
brought into 
Court, though 
confeſſed to be in 
Defendant's 
Hands. 


But will order 
all Deeds proved 
in the Cauſe to 
be produced on 
the Hearing, 


Duces tecuim. 


any Title to the ſaid Writings, then 
he ought to appear, and pray by his 


Counſel, (which is a Motion of courſe) 


it may be referred to a Baron to re- 
port his Opinion thereon, and the 
Court will make an Order accord- 


ingly. . 


If the Defendant, by his Anſwet 
doth not confeſs, (but denies) the hav- 
ing ſuch Writings in his Hands, he 
ſhall be excuſed from any Contempt, 
though he neither brings them into 
Court, or ſhews Cauſe to the con- 
trary. 


In the Caſe of Lewis againſt Burke, 
24th, Feb. 1748, it was determined, 
that the Court will not in a ſummary 
Way order Deeds, Sc. to be brought into 
Court, though confeſſed in the Defen- 
dant's Anſwer ; the Plaintiff muſt iſſue 
a Duces tecum, it being the ordinary 
Courſe, that the Defendant may have 
an opportunity of conteſting the bring- 
ing in of the Deeds, if he apprehends 
it would prejudice him to do fo: But 
the Court, (upon CounſeFs Motion,) 
will order all Deeds that are proved 
in the Cauſe to be produced on the 
Hearing, Notice being firſt given of 
the Deeds, Sc. required, and of the 
Motion, and in Default thereof will 
award an Attachment to the Purſui- 
vant, 


And 
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And if the Plaintiff's Attorney ap- — — 
. Jv Ag that the Motion for a Re- if be apprehends 
erence to a Baron is but for Delay, de Motion for « 
he may at the ſame Time, or imme- Baron be for De- 
diately after, move, that the Defendant *. 
may attend a Baron to procure a Re- 
bu in a ſhort Day, or the Order of 

eference to be diſcharged, and the 
Court will make an Order, that the 
Defendant do procure a Report in four 
Days after Service of the ſaid Order, 
or the Order of Reference to be diſ- 
charged ; and if the Defendant proceeds 
not, within the ſaid Time, or does not 
obtain further Time (which the Court 
upon ſpecial Application- for that Pur- 
poſe, and Cauſe ſhewn will grant,) the 
Court, upon Motion of the Plaintiff's 
Attorney, and upon producing the laſt 
Order, an Affidavit of the Service there- 
of, and a Certificate from the Chief Re- 
membrancer of no Report being filed, 
will diſcharge the Order of Reference 
abſolutely : And will alſo order the De- 
fendant to bring in the Deeds in two or - Ki 
four Days, (as they ſhall think reaſona- ; 1 

ble, )or an Attachment to iſſue againſt | J 
the Defendant without further Mo- 


N 
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Exceptions what, 
and in what 
Caſes, and how 
to be drawn. 


Exceptions, &c. 


Of Exceptions to Anſwers, and 
the Proceedings thereon ; 
and in confirming the Ba- 
ron's Report. 


XCEPTIONS are the Allegations 

of a Party in Writing, alledging 
that ſome pleading or proceeding in a 
Cauſe is inſufficient, or not perfectly 
anſwered in a certain Point or -Points, 
particularly expreſſed and. ſet forth in 
ſuch Exceptions; and theſe Exceptions 


are to be drawn, (or at leaſt peruſed) and 


If an Anſwer be 


ſhort, Plaintiff 
may except 
thereto. 


figned by Counſel, are to be ingroſſed 
a, ſigned by Attorney and 


If an Anſwer be inſufficient, in one 
or more Points, the Plaintiff may ex- 
cept thereto, and force the Defendant 


to put in a better Anſwer. _ 


If it be good to a 
common Intent, 


But if the Anſwer be good to a com- 
mon Intent, the Plaintiff muſt reply, and 
prove the Matter of his Bill to be true, 
if he can, and not inſiſt upon the in- 
ſufficiency of the Anſwer; but this muſt 
be intended of Things tranſacted pub- 


lickly, whereof there may be a pou 


N for Matters done by the 
D 


endant privately, or reſting in his 
own 


own knowledge only, he ought to an- 
ſwer particularly, and certainly. 


But no Exceptions can regularly be Exceptions not 
taken to an Anſwer, after Replication, Rene 
for thereby the Anſwer is admitted ſuffi- 
cient ; yet in ſome Caſes, the Court will Ind Caſes 
order- the Replication to be withdrawn, 
and the Exceptions received. 


And theſe Exceptions to Anſwers are p,c.pions to 
totally Creatures of the Court of Chan- Anſwers, were 
cery; for the Exceptions in the Civil — * 
Law were to the Bill, and are in the 
Nature of our Pleas and Demurrers, as is 
before mentioned: But there were no 
Exceptions to Anſwers; becauſe upon The Method of 
the Libellus articulatus the Defendant ins the De- 
was examined before the Judge, and fwer at the Civil 
therefore, the Judge took down the An- 
ſwer of the Defendant parWularly, and 
if he did not anſwer, he was contu- 
macious in the Face. of the Court, 1 
and to be dealt with as ſuch; but the 1 
Court of Chancery having remitted it to N 
Counſel to draw the Anſwer, they very 
often draw it ſhort, and evaſive, and 
therefore, they had not the effect of the 
Anſwer on the Libellus Articulatus in 
the Civil Law; and hence, it came to 
paſs, that when the Anſwer was ſhort, 
they referred it to the Maſter upon the 
Exceptions, to ſee if the Anſwer was 
ſufficient ; if it were not fo, he reported 
it inſufficient, which was a direction for 

Ff 2 1 
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a further Anſwer, and then the Counſe 
drew the ſecond Anſwer, as they did in 
the firſt Inſtance. Hence, if the Anſwer 
came in, in Vacation, the Exceptions were 
to be put in the ſame Vacation; if the 
Anſwer came in in Term time, the 
Exceptions were to be put in the ſame 
Term. This was eſtabliſned upon the 
Method of the Civil Law, though with 
ſome Variation; for when the Anſwer was 
given in to the Poſitions, they then put in 
the Libellus articulatus which was to be 
anſwered before the Judge. But in this 
Court, the Exceptions are referred to 
one of the puiſne Barons; and as they 
do not ſit during the whole Vacation, 
by reaſon of Circuits, the Time for 
filing Exceptions, according to the com- 
ing in of the Anſwer, is governed by the 
following Guile. | 


Method of form- And note, there is more Skill required 
ing the Excep- ,_ . . 

tions, and pre- in forming theſe Exceptions to Anſwers, 

paring forthe properly, than is commonly ſhewn, often 

two or three Charges, and perhaps ſome- 

times in no ſort relating to each other, 

are mixed in one and the ſame Excep- 

tion; which makes it ſo complex and 

complicated, and of courſe confuſed, 

that it is moſt difficult to determine 

whether it be anſwered or not : Where- 

as every Charge in the Bill, ſuppoſed not 

to be anſwered, with the Interrogatory 

relating to that Charge, only ſhould be 

a diſtinct Exception. Then, in Prepar ng 

riefs 
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Briefs for the Counſel on the Reference ; 
let the Exceptions fo formed as aforeſaid, 
Charge and Interrogatory, be placed 
in one Column cf a Sheet of Paper, and 
the Anſwer to both, on the other Co- 
lumn, with the Numbers and Folios in 
the Bill and Anſwer ; by which Method, 
the whole will lie before the Counſel 
at one View, and fave much Trouble, 
Time and Confuſion on the Refe- 
rence. 


By the 24th general Rule, all Excep- 
tions to Anſwers ſhall be filed either in 
the ſame Term the Anſwer comes in, 
or within the firſt eight Days of the next 
enſuingTerm. And if the Anſwer comes 
in, in Vacatian time, then the Excep- 
tions ſhall be filed by the end of the 
next ſucceeding Term, but after that 
Time not to be allowed. And no Anſwer 
ſhall be deemed to be filed, until the 
Contempt be purged ; and until the 
ſame ſhall be ſo purged, the Plaintiff may 
proſecute the Contempt, notwithſtanding 
— y Anſwer alledged to have been 


And no Exceptions ſhall be taken to 
an Anſwer, where the Defendant in the 
ſame Anſwer pleads, or demurs, until 
ſuch Plea, or | be firſt adjudg- 
ed, and after ſuch Adjucation, the Plain- 
tiff ſhall have the uſual Time for taking 
Exceptions, See Title Anſwers, &c. 


TERS -: if 
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RULE. 
The Time for 
filing the Ex · 
ce ptions. 


No Anſwer to 
be de emed filed, 
till the Con- 


tempt be purg- 
ed. 


No Exceptions 
till after Adjudi- 
cation of Plea, or 
Demurrer, 
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Time for exe Tf the Plaintiff does not file his Ex- 
Maton; and in ceptions in due Time, upon Motion he 
this Caſe, if the ſhall have Liberty to except; for by 
— the Civil Law, the P laintiff may move 


before the Order that the Defendant may anſwer the Li- 


to reter is taken 


out, he ſhall pay Bellus articulatus, at any Time before he 
e had replied to the Defendant's Anſwer, 
to the Poſitions; but when the Plaintiff 

has ſpecial Leave to except, it is ſaid 

that if he procures a Report, that the 

Anſwer is ſhort, yet he ſhall have no 

Coſt, in regard he did not except in 

Time; but this has been contradicted, 

and diſtinguiſhed thus; That if the De- 

fendant had allowed the Exceptions, be- 

fore the Order to refer was made, that 

the Plaintiff ſhould have no Coſt ; but 

in regard the Defendant conteſted it, and 

the Report having gone for the Plaintiff, 

the Defendant was ordered to pay Coſts. 


RUT-E, 2 By the 25th general Rule, all Excep- 


The Order of p | N 
Reference when tions to Anſwers ſhall remain on the file 


robe takenout, four Days excluſive, before the Order of 


filing a further Reference to one of the Barons, be taken 
Anlwer, either 
® But Note in the Caſe of the Executors of Daunt 
againſt Sr. Leger, in this Court, Eafter Term 1759, 
Exceptions on Counſel's Motion, having been recei- 
ved to an Anſwer which had been filed two Years 
before, without any Notice given of the Motion, 
the Court would have ſet them aſide, and alſo the 
Order for receiving them, as obtained by Surpriſe, 
and have diſſolved the Injunction obtained by the 
Plaintiffs, but that the Plaintiffs agreed to give Se- 
Dil. to abide the Decree, and not to diſmiſs their 
ill, | 


out; 
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out; and if no further Anſwer be in $efore, or after 
that Time, and twenty Shillings Coſt — 
paid, then the Order to be taken out of en out. 
courſe, and after the Order and Sum- 
mons from the Baron, are taken out; if 
the Defendant file a further Anſwer, he 
is to pay forty Shillings Coſt, though it 
be before Report. 


The Coſt of the Report to the Baron, 
is included in the forty Shillings. 


The Order of Reference, is entered, 
and made out of courſe in the Office. 


If the Defendant allows the Excepti- 
ons, he is only to anſwer them, and not 
any other Parts of the Anſwer, not ex- 
cepted to. 


By a late Rule it is ordered, that if Nang us r- 
a Defendant neglects to attend on a Ba- tend on a ha- 
ron's firſt Summons, he ſhall firſt pay — on 


the Plaintiff the Coſt of that Attendance, the Coli thereos 
before he ſhall be heard; and it has yes fall 
been ordered to be taxed, with the Coſts | 


of the Report. 


When the Exceptions are filed to the Notice tobe gi 

Defendant's Anſwer, the Plaintiff's At- Exceptians.* 11 

torney, is to give the Defendant's Attor- i} 

ney Notice thereof, that he may adviſe 14 

whether to allow or conteſt them; for . 

otherwiſe the Defendant would have no A 

Benefit of the Time given him by the 1 
Ff, 25th = 
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25th Rule; not knowing of the Excep- 
tions, until ſerved with a Summons to 
attend the Baron. 


In the Caſe of Beſt againſt Leeky and o- 
thers, in this Court, Trinity 1738, it was 
determined, that Notice of the Excepti- 
ons being filed, ſhould be given to the 
adverſe Party, four Days before the Or- 
der of Reference is moved for. 


Plaintiff cannot The Plaintiff cannot refer Exceptions, 
refer Exception to a firſt Anſwer, until four Days after 
till four Days they are filed; but upon a ſecond An- 


after they r* ſwer they may be referred immediately. 


If the Defen- If the Defendant apprehends that the 
dhe Eeeprevende Exceptions are for Delay, as to continue 
are for Delay, an Injunction, Sc. he may waive the four 
gave Days, and may, upon Motion of his At- 
him by the Rule, torney, obtain an Order for the Plaintiff 
Mitte to attend a Baron, ſo as to procure a Re- 
Plaintiff to pro- port in a ſhort Day, or that the Order 


er diſcharte de Of Reference may be diſcharged ; and 
Orderef Refer- if the Plaintiff neglects to proceed to 
the fnjun&ion, procure a Report, in four fitting Days 
after ſervice of the Order, the Court, up- 

on Motion of the Defendant's Attorney, 

and on producing the ſaid Order, an 

Affidavit of the Service thereof, and a 

Certificate from the Chief Remembran- 

cer of no Report being filed, will diſ- 

charge the Order of Reference abſolute- 

ly. And then, if the firſt Rule to diſ- 

ſolve has been obtained, (which is uſu- 

ally moved by the Defendant's Attorney 

an 
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on the coming in of the Anſwer, and 
before the Exceptions are filed) on Affi- 
davit of Service of the Order to diſ- 
ſolve, and Certificate of no Cauſe be- 
ing ſhewn to the contrary, and on 
Counſel's Motion thereon, the Injuncti- 
on ſhall be diſſolved abſolutely ; but if 
the firſt Rule to diſſolve has not been 
ſo obtained, then the Defendant's Attor- 
ney is to move the Rules to diſſolve 
in the uſual Manner, 


The Proceedings are the ſame upon a The like Peo- 
Re-reference of the Exceptions, where ue. 


a further Anſwer 1s filed. 


This is thepreſentPraQtice: See the Caſe The antient Me- 
of Bowman againſt _—_— Trin. 1753 : ingdifferent, but 
But it is productive of Delay, for which {cms reaſonable, 
theſe Injunctions are generally calcula- 
ted, and an unneceſſary Expence to the 
Defendant in Equity, who is Plaintiff 
at Law. The former Practice was 
thus: The Defendant's Attorney upon 
the Exceptions being filed, might im- 
mediately obtain an Order for the Plain- 
tiff to attend a Baron, ſo as to procure 
a Report in a ſhort Day, or that the 
Injunction ſhould be diſſolved, and on 
default thereof, and on Affidavit of 
Service of the Order, Certificate of no 
Cauſe, and Motion of Counſel thereon, 
the Injunction was diſſolved, which 
ſeems a reaſonable Method of proceed- 


> If 
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When the Be- If the Anſwer be reported full, the 
1 Injunction ſhall be diſſolved, but not 
ed, Injunction until the Report is confirmed, and then 
— Counſel's Motion, it ſhall be dif. 
ſolved abſolutely ; for the Plaintiff has 
a Right to except to the .Baron's Re- 
port, and poſſibly the Exceptions may 
Bout an Tnjunati- hold: But note, an Injunction may be 
on may be raiſed raiſed upon the Baron's Report of a 


on a Baron's Re- 


port of a-ſhort ſhort Anſwer, before it is abſolutel 
Aniwer, before confirmed, and the Cauſe of the dif- 


it i rm 

88 ference in theſe two Caſes ſeems to be 
this; That in the one Caſe, the fatality 
may be greater than in the other; for 
upon diſſolving the Injunction, the Plain- 
tiff in Equity who is Defendant at Law, 
may be deprived of his Liberty, and 
if afterwards the Report ſhould be ſet 
4 the Injury could not be repair · 


The Rule fr The Rule to refer the Exceptions is 


ferri - f 
— . entered of courſe in the Office, at the 


Courſe, inſtance of the Plaintiff's Attorney, 
and there is no Jimited Time for en- 
tering it. | 


2 Upon an Exception to an Anſwer be- 
charging Pare of fore Lord Chief Baron Macclesfield, it 
— — —— it was determined that to Matter of 
_ of excepting Argument in a Bill, it is not incum- | 
to Anfwersin bent on the Defendant to make par- 
ticular Anſwer; neither to anſwer 
Interrogatories in a Bill, if the ſame be 

| not 
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not charged before to warrant the ſame 
Interrogatories. 


If a Plea is to ſtand for an Anſwer, Pleato ſtand for 
without Liberty to except, the Plaintiff cs re pea 
may except to the reſt of the Anſwer, cept, Plaintiff 
Moſeley's Rep. 74. the reſt of the 

Ae! Anſwer. 

Where a Defendant anſwers to Part, Anſwer to Part, 
and pleads to all other Matters not Rg pig ... 
anſwered unto, the Plaintiff cannot put cannot except to 
in Exceptions to the Anſwer, till he dh. — 
has firſt argued the Plea, or obtained ed, or that it be 
an Order that the Plea ſhall ſtand for er an to fand 
an Anſwer, with Liberty to except to with Liberty.to 
the Matters not pleaded unto. 1 Vern. 

344. See Page 150, Sc. Title, Anſwer, 


Demurrer, and Pla. 


If after the Plaintiff hath ſerved the How the Defen- 
Defendant with Notice of Exceptions 1 if Ping 
being filed, and the four Days for al- negle@s to pro- 
lowing, or conteſting the Exceptions tow. 
are expired, he delays or neglects to 
refer them, the Defendant's Attorney 
may, on Motion, obtain an Order, that 
the Plaintiff may proſecute his Excepti- 
ons and procure a Report in a ſhort 
Day, or that the Exceptions may be 
diſcharged ; and if in four Days after 
Service of this Order, the Plaintiff does 
not take out the Order of Reference, 
and ſerve the Defendant with a Sum- 
mons to attend the Baron, the Court, 


on Affida vit of the Service of the —_ 
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The Proceedings 
on the Reference, 
when the Defen- 
dant does not at- 
tend. 
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and the Chief Remembrancer's Certifl- 
cate of no * being filed, will, on 
an Attorney's Motion, diſcharge the Ex- 
ceptions abſolutely. 


The Order of Reference being taken 
out, and ſhewn to the Baron, or left 
at his Houſe, or Chambers, with his 
Clerk, at the Requeſt of the Plaintiff's 
Attorney, he iſſues a Summons, ap- 
pointing a Time and Place, uſually his 
own Chambers, and ſometimes the Ex- 
cheguer Chamber, for the Parties Con- 
cerned to attend him, on the Excepti- 
ons, taken by the Plaintiff to. the inſuf- 
ficiency of the Defendant's Anſwer ; 
and there being one Summons regular- 
ly ſerved, together with the Order of 
Reference, if the Defendant doth not 
attend at the Time appointed by the 
Summons, the Baron will proceed to 
make his Report of the inſufficiency of 
the Anſwer, according to the Excepti- 
ons then before him; and this is a Re- 
port ex Parte; and therein, the Baron 


g takes Notice, that he having been at- 


tended by the Plaintiff's Cpunſel and 
Attorney, and none attending for the 
Defendant (though duly ſummoned) 
he reports ſo. and ſo: And this Re- 
port is not to be excepted to. See Page 


453. 


Note, in Chancery there muſt be an 
Affidavit of the Service of three Sum- 
monſes produced to the Maſter, * 

0 
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he will report ex Parte; but in this 
Court the Baron does not require an 
Affidavit of the Service of the Summons, 
but relies on the Averment of the Plain- 
tiff s Attorney for ſuch Service. 


If the Counſel and Attornies for both 

Parties, attend the Baron at the Time 
appointed by the Summons, he hears 
them on the Bill, Anſwer, and Excep- 
tions, and delivers his Opinion in the 
Preſence of the Parties attending him, 
on the one Side, or the other, as the 
Matter appears to him, and afterwards 
makes his Report; but if there be any 
Matters of Difficulty in the Caſe, the 
Bill, Anſwer, and Exceptions are left 
with the Baron, and he takes Time to 
conſider thereof. 


If there be more than one Excepti- 
on, and the Anſwer is ſhort as to the 
firſt Exception, the Baron proceeds no 
further, and the Defendant muſt an- 
ſwer over to all the Exceptions: So, 
if the firſt Exception be full, but the 
Anſwer is ſhort as to the ſecond Ex- 
ception, then the ſecond Exception, and 
all the other Exceptions, except the 
firſt, muſt be anſwered ; and this is the 
conſtant Practice. 
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The 

where both Par- 
ties attend the 
Karon, 


Ibidem, 


And the Barons have ſometimes pro- Andthe Pre 
ceeded in the ſame Manner on a Re- <2 onater 


reference upon a ſecond Anſwer, and have 
reported 


The Baron's Re- 
port where both 
Parties attend, 
and the Proceed- 
ings thereon, 


Ibidem. 
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reported generally, without reporting iti 
what Particulars the Anſwer was ſhort, 
and ſometimes they have reported ſpe- 
cially; but in the Caſe of Moore and 
Carter in this Court, Eafter Term 1733, 
a general Report was made on à Re- 
reference upon a further Anſwet, but 
this Report on ſolemn! Debate was ſet 
aſide; and it was determined, that on 
a Re: reference, the regular Way is to 
point out the Matters excepted to, which 
remain unanſwered, and that for the 
future in all Orders of Re reference, the 
Baron be defired to inſpect the Bill, 
Anſwer, Exceptions and further An- 
ſwer, and to Report whether the An- 
ſwer be full, and ſufficient in the Points 
excepted to, or any, and which of 
them, or not: And the Court declar- 
ed, they would have it underſtood, 
that, for the future, upon the Re- 
reference, the Attorney for the Plaintiff 
ſhall give Notice to the Attorney of the 
oppoſite Party, of the Exceptions the 
Plaintiff will rely upon; 


And the Report when drawn up and 
ſigned by the Baron, is given to the 
Attorney for the Party in whoſe Fayour 
it is made, who, may forthwith move 
the Court for the firſt Rule for confirm- 
ing the Report. 


By the 26th, Rule Pars, it is ſaid, 
that upon a Motion for confirming a 
Baron's 
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Baron's Report, a Rule ſhall be given 


for confirming the ſame, if Exceptions 
be not taken; or. Cauſe ſhewn within 
four Days next after ſuch Motion, Ab- 
fque Motione But this Rule is partly 
altered by the preſent Practice ; the 
firſt Rule for confirming a Baron's Re- 
port (whether the Report be ex Parte, 
or on the Attendance of the Parties,) 
being now uſually moved by an At- 
torney without Notice, and the Order 
is drawn up that the Report ſhall ſtand 
confirmed, unleſs good Cauſe be ſhewn 
to the contrary, in four Days after Ser- 
vice; and a Copy of this Order is to 
be ſerved on the adverſe Attorney ; 
and if the Exceptions to the Report 
be not filed, in four fitting Days after 
the Service of the Order, then, upon 
producing the Order with an Afﬀida- 
vit of the Service thereof, and a Cer- 
tificate from the Chief Remembrancer, 
that no Exceptions are filed, or Cauſe 
ſhewn, and upon Motion of the Plain- 
tiff's Attorney thereon, the Court will 
make the Order for confirming the 
Baron's Report abſolute. 


If the Plaintiff, after he hath ſerved 
the Defendant with a Summons to at- 
tend the Baron, fails to appear, the 
Court, on Motion of the Defendant's At- 
torney, will make an Order that the 
Plaintiff do attend to procure a Report 
in four Days after Service thereof, ws 

the 


4 


How the Defen- 
dant is to pro- 
ceed, if the 
Plaintiff does at- 
tend on his Sum- 
mons. 


| 
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the Order of Reference to be . 
ed; and if the Plaintiff doth not with- 
in that Time ſerve the Defendant with 
a ſecond Summons to attend the Bar- 
on, the Court, upon being informed 
thereof by the Defendant's Attorney, 
and on his producing the ſaid laſt Order, 
and an Affidavit of the Service thereof, 
will make the laſt Order abſolute, and 

Diſcharge the Order of Reference. 


/ 


idem. If the Plaintiff takes out and ſerves a ſe- 
cond Summons on the Defendant, and 
that the Counſel and Attorney for the De- 
fendant appear at the Return thereof ; 
but the Plaintiff ſtill makes Default, 
in ſuch Caſe, the Baron will, at the 
Inſtance of the Defendant, report on 
the Anſwer and Exceptions; and this 
is an ex Parte Report for the Defen- 
dant, and is to be drawn up, and 

Report ex Parte proceeded on, as on A Repor t ex Par te, 

— for the Deen for the Plaintiff. 


. : By the 3oth, general Rule, if on Re- 
paid on a full or ference to a Baron, of Exceptions to a 
—— * ſhort Anſwer, the ſame be certified full 
oy keccbse reg. and ſufficient, the Plaintiff is to 
unto the Defendant forty Shillings Coſts, 
within two Days after the Report, or an 
Attachment to iſſue for the ſame, a- 
gainſt the Plaintiff of courſe: But if 
it appears by ſuch Report, that the De- 
fendant anſwered ſhort, he is thereup- 
on to pay forty Shillings Coſts, and 
| upon 
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upon the ſecond ſhort Anſwer three 
Pounds; and upon the third four 
Pounds, and for Non- payment thereof 
Attachments, and other Proceſs of Con- On third chert 
tempt to iſſue of courſe, and to be com- Ai Peien- 
mitted until he be examined, and an- mitted and an- 
{wer fully to onal Interrogatories, — 
touching the Points deſective in his 
Anſwer, and enter into Recognizance 
to the Plaintiff to perform the Decree 
of the Court upon the Bill, if the Plain- 
tiff prays the ſame: And no new Ex- Ne new Exceptis 
ceptions are to be inſiſted on, but what 
are put in to the firſt Anſwer. And Pefendanttoan- 
if the Defendant fails to anſwer with- Days after Re- 
in four Days after Confirmation of the t Pros. 
Report, and pay the Coſts, then Pro- 
ceſs of Contempt to iſſue of courſe. 


This Method of obliging a Defendant, 8 


ſwering in Cuſ- 


after a third ſhort Anſwer, to anſwer tody after a third 
in Cuſtody, is agreeable to the Practice — 
of the Civil Law; for there, if the De- Practice of the 
fendarit, or Reus had been examined Cu Lax. 
three Times upon the Libellus articu- 

latus, and had not anſwered to the Sa- 

tisfaction of the Judge, he was contu- 

macious, and it was either -taken pro 

confeſſo, or he was obliged to anſwer in 

Vincults. © | 


Where the Defendant hath anſwered Anſwer to the 


perſonal !-terro- 


the Interrogatories, if they be not full, Sete pb. 
the Interrogatories and Anſwer, are to be e. ſhort, 


they are to be 


referred to a Baron, to report thereon, reterred to a Bars 
Vox. I. Gg 


450 Exceptions, &c. 
and it was ſo determined in the Caſe of 
Smith againſt Brianſton, in this Court, 
Dag third fhort after Term, 1752: And in this Caſe, 
while Bin may the Plaintiff's Counſel inſiſted (which 
Lorena, the Court did not contradict,) that where 
the Plainiffis a Defendant put in a third ſhort An- 
— ſwer, the Plaintiff is not confined to 
the Exceptions, but may turn the whole 
Bill into Interrogatories: And it was ſo 
held in the Caſe of M Donnell againſt 
Lynch, in this Court, Trinity Term, 

1744. e 


If the Defendant And to compel a Defendant to put 
1 coput in afar” in a further Anſwer to the Bill, where 
Phintiff need the Anſwer is reported \ inſufficient, or 
unn Prog the Exceptions to the Anſwer are al- 
and the Time lowed, the Plaintiff is not obliged to ſerve 
hae Defendant him with a new Subpena ; for the De- 
erer. fendant (unleſs he be intitled to a De- 
| dimus) is of courſe to anſwer over in 

four Days, unleſs the Court fee Rea- 

ſon to grant further Time on Appli- 

cation: If he be intitled to a Deui- 

mus, he is to move for Time to an- 

ſwer until the next following Term, 

' as is before directed. See Title Au- 

fuers, c © + 1 


RULE. By the 27th general Rule, where a 
— Plaintiff takes Exceptions to the De- 


the middle of the fendant's Anſwer, ànd doth not pro- 
cher ane dle. do ſecute them at furtheſt by the middle 


they are filed, to Sa. To 
be over-ruled, of the next Term, after ſuch Excep- 


— 


Exceptions, &e. 


tions were filed, the Court, upon Motion, 

will thereupon over rule the ſame. . 
In the Caſe of Boyd-againſt Boyd and If Exceptions be 
others, in this Court, Trinity Term, — pn Log 
1750, the Plaintiff filed Exceptions to dant cannot af- 
the Defendant's Anſwer, after the Time them i mer 
for excepting by the ordinary Rule rity. | 
of the Court was expired, without any 
ſpecial Order obtained for that Purpoſe : 

he Defendant referred the Exceptions 
or Prolixity, and afterwards moved by 
Counſel to ſet them aſide for Irregularity : 
But the Court were of Opinion, that 
the Defendant. by referring them for 
Prolixity, had waived any. irregularity 
which might have been in filing them, 
and would make no Rule. 


451 


% 4 


If ey Pant, ſhould 7 for — If Plaintiff can 
njunction upon Equity, confeſſed in the et tan An- 
Defendant's 2 Pi ſaid, he can- denen, aber be 
not afterwards, except for inſufficiency ; bath moved for 
for upon his own Motion he hath ad- Bolt) cafe. 
mitted an Anſwer which muſt be ſup- 

poſed to be a full Anſwer, as a ſhort - 

Anſwer is not deemed” an Anſwer. Sed © 

Quer. But the proper Method, is, firſt 

to except, and then to give Notice of a 

Motion for an Injunction on Equity 

confeſſed, without Prejudice to the Ex- 

ceptions. 5 


By the goth Rule aforeſaid, the Plain- Tawa ag. 
tiff is concluded by his Exceptions, and ceptions z and 
ſhall not add any new — — ary er 


Gg 2 ole 


1 
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2 2 thoſe put in to the firſt Anſwer, ſo that 
fling a new Bill. if any Thing material be unanſwered, 
II ſee no Method the Plaintiff has of 
being relieved, but by amending his 
Dill, or by diſmiſſing it, paying Colt; 
and filing a new Bill. See Bunbury's 
Rep. 246, Where it is ſaid, the Court 
Will not give Leave to amend or add an 
Exceptiofl, OM I pe 2 


A Cautionto be If the further Anſwer be ſhort, the 
obſerved by the Plaintiff (as has been ſaid before) may 
torney, in re- Te-refer the Exceptions er 4 
farther fort An}. But note, if the Coſt on allowing of the 
Fwer, in Cafe Exceptions, or of the Baton's Report 
Exceorens! G.. (as the Caſe is) be not paid, the Plaintiff's 
be not paid, Attorney muſt be careful that he enters 
| firſt a Rule to re- refer, without preju- 

dice to the Coſt, as aforeſaid, and then, 

another Rule in the uſual Way, to te- 


refer in general. WH 


Where the Time In the Caſe of Mrigbi againſt Hagan, 
bat cf 2 chert in this Court, Eafter Term 1756, it was 
2 mentioned by Mr. Malone, and agreed 
* by the Court, that where there is a 
over, and that limited Time for procuring. a Report 
Mort, the Court, ON Exceptions to a ſhort Anſwer, and 
2 that there have been Attendances before 
large the Time, à Baron, and that the Anſwer does ap 
pear to be ſhort in Part, but that the 
Report cannot be procured in the Time 
appointed by the Order, that the proper 
Method is, to get a Certificate from the. 
Baron, that the Anſwer is ſhort in 1550 


7 


£3 
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and to move to enlarge the Time for 
procuring the Report. FA 


ions cannot be taken to an No Exce 
Infant's Anſwer, becauſe he is not bound A, fet, = 
by it, but may amend it when he be- why. 
comes of Age. Bunb. 338. 


WITT * 0 ers *. - 7 


Exceptions to the Barons Report, aud the 
Proceedings thereon. 


LTHOUGH in this Court the Ex- The Baron's | 

ceptions to Anſwers, for inſuffici- dave, 7 — 
ency, are referred to one of the Barons be excepted to, 
or Judges of the Court; yet, for this 
Purpoſe, he ſeems to be as it were de- 
tached from his judicial Capacity, and 
to act in this Caſe only as a miniſterial 
or ſubordinate Officer of the Court; 
wherefore his Report 1s not to conclude 
either Party in this, or any other Caſe 
whatſoever referred to him; for _ 
Party has a Right to appeal from | 
his Report, to the Judgment of the Court, But not if it be 
except it be an ex Parte Report,“ and 2 om ex 
this Appeal muſt be by way of Excep- ** | 
tions to the Baron Report, and fuch 

Excep- 


© * Alchou 8 are not be taken ta. 
n's ex Parte, yet if it hath been 
898 y, or by Surprize, the Court up- 
on Natice, and Motion of Counſel, will relieve the 


Party. 
Gg'3 


; 
4 


1 Exceptions c. 
Exceptions are to be drawn and ſigned 
by Counſel. dt 


RULE. . By the latter Part of the 26th general 
hrs {gerbes Rule, if Exceptions ſhall be taken to a 
wit Baron's Report, the Exceptant is to pay 

forty Shillings to the Attorney of the 
other Party, and to depoſite forty 
Shillings more with the Chief Remem- 
brancer, which is to be paid to the 
other Party, if the ſame be ruled againft 
the Exceptant : But if it be ruled for 
him, his own Money to be paid back 
to him; that is to ſay, the forty 
Shillings . depoſited with the Officer, 
and the forty Shillings paid to the At- 
The Time for torney as aforeſaid. And that all ſuch 
Rc" be Exceptions be ſet down of courſe, in 
the Paper of Cauſes to be argued, within 
four Days after filing the fame, giving 
Notice thereof, as aforeſaid, 


. If Exceptions be taken. to the Baron's 


Report, tobe Report, they are to be argued in Caurt 
2 by Counſel. ; 


os By the 43d general Rule, pars, all 
The Time for Exceptions to Reports are to be ſet down 
— v0 be to be argued by the Attorney concerned, 
argued, within four 7 after filing thereof, 
on ſuch Day as the Officer ſhall appoint, 

or on default of - procuring the ſame to 

be ſet down to be argued, the ſame is 


Exceptions, &c. 


to be diſallowed by an Order to be 
taken out of courſe without Motion; and 
the Plaintiff may then take out Proceſs 
to enforce the Defendant to make an 
_ and to pay forty Shillings 


Co 


Phe Order for ſetting down the Ex- 

ceptions to be argued, is to be ſerved on 
the oppoſite Party four Days, excluſive 
before the Day of Hearing. 


No Matters are to be inſerted in the 
Exceptions to a Baron's Report, but what 
are offered before the Baron on the Re- 


ference, 


Upon hearing Report and Exceptions, 
where ſome of the Exceptions have been 
allowed, and fame over-ruled; it has 
been ordered, that the Coſt depoſited, 
ſhould be divided proportionably, ac- 


cording to the Exceptions allowed and 


over-ruled, 


If the Plaintiff excepts to the Anſwer, 
and the Exceptions are referred, and 
the Baron certifies the Anſwer inſuffi- 
cient in the Points excepted to, 3 

en 


* This Part of the Rule is altered by thepre- 
ſent Practice; for now the Attorney for the Party 


in whoſe favour the Report is, moves the Court 


io have the Exceptions over-ruled, and diſcharged, 
upon Certificate that they are not ſet down to be 


argued. 
Gg4 
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If not ſet down 
in Time, to be 
over-ruled and 
diſcharged. 


The Order for 
ſetting down the 
Exceptions to be 
ſerved. 


No Matter to be 
in the Exceptions 
not offered before 
the Baron on the 
Reference. 


Repyrt and ſhe- 
ceptions, ſome 
being allowed, 
and Tome over- 
ruled, Colt de- 
poſited to be di- 
vided proporti- 
onably. 


If a firſt Anſwer 
be reported inſuf- 
ficient, though 
Exceptions ex- 


ceed the Charges 
in the Bill, yet 


— 
— 


14 


hi 
þ : 
i 
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Defendant muſt then the Defendant fully anſwers the 


— NG Charges of the Bill, and it happen that 
does not except the Exceptions exceed the Charges, and 
weren the Baron upon a Reference of a ſecond 
Anſwer, reports that inſufficient like. 

wiſe, in the Points excepted to, and the 

Defendant excepts to the Report, and 

inſiſts that he had anſwered well, having 

anſwered all the Matters of the Bill, 

yet he is alſo to anſwer all the Matters 

of the Exceptions, as well as of the 

Bill, he not having excepted to the firſt 


Report. Cri/p againſt Nevil. 1 Chg. Ca. 
60. 


Joint andſeveral Three Defendants put in joint and 
beg og ſeveral Anſwers, which are reported in- 


two of the De- ſufficient, two of them waive Exceptions, 
fendants waive 


Exceptions, the Other inſiſts upon having his argued, 
third Defendant allowed. ; Ayl. 46. 2 Har. Ch. Pratt. 


may have his 


argued. 437 » 2 Edit. 
If the Baron re» If the Baron reports the Anſwer in- 


ports the An- 


Heer infofficent ſufficient in one ſingle Exception, the 
in one fingle Ex- Defendant muſt either except to the 
reprions the vj Report, Or ſubmit to anſwer according 
either ſubenit to tO the Report; if he doth not except, 
except to the but ſubmits to anſwer over, he muſt 
Baron's Report. take Care to put in a full Anſwer, for 
having once ſubmitted to Anſwer over, 
he hath allowed the Judgment of the 
Baron to be good againſt him ; and in 
this Caſe, he ſhall not inſiſt by his ſe- 
cond Anſwer that he ought not to an- 
iwer the Exception ; nor ſhall he {in 
the Caſe of a ſingle Exception) after he 


has 


Exceptions, Ke. 


has ſo ſubmitted to anſwer over, ex- 
cept to the Report, and bring it on for 
the np qr of the Court, whether he 


ought to anſwer over or not; for this 
he might, and ought to have done at 
firſt; and there he would have had the 
Opinion of the Court, whether his firſt 
Anſwer had been good or not, which 
upon his ſecond Anſwer he can never 
have; becauſe he hath concluded him- 
ſelf by ſubmitting to Anſwer according 
to the Report. 


But it is conceived, this Rule does 
not hold good in all Cafes ; for where 
the Baron reports the Anſwer inſuffici- 
ent in four, five, or more Exceptians, 
it often falls out that one or two of theſe 
Exceptions are fatal on the Party, and 
ſo they would appear, if the Party 
excepted to the Report ; therefore, 
in this Caſe, the Party may fabmi 
anſwer over to ſuch ExCcepr 
he knows to be againſt him; but as to 
the others, if he is adviſed his firſt An- 
ſwer is full in thoſe Points; or if they 
are of ſuch a Nature as ought not to 
be anſwered, or are altogether imma- 
terial, the Defendant may in chis Caſe, 
(and notwithſtanding he bath put in a 
further Anſwer) afterwards except to 
the Baron's Report, and have the Opi- 
nion of the Court thereon ; and it was 
never held; that he was, in that Caſe, 
concluded by the Report, or bound to 
anſwer according to the Report. 


Where 


In ſome Caſes 
the above Rule 
raay be diſpenſed 
with, and the 
Defendant after 
he has anſwered, 
may get Leave 
to except to the 


Baron's Report, 
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M the Court be Where a Baron reports an Anſwer 
thi Defendant Inſufficient, in four, five, ſix, or ſeven, 
a_— pots. or more Exceptions, and the Party 
| ex third Excep- excepts to the Report, if upon arguing 
tions _ — thereof, the Court are of Opinion, that 
further, but the — _ to bo wer the firſt, 
maxe the De, ſecond, or third, they rarely go on any 
3 further; for if any — — 2 proves 
fatal, and muſt be anſwered, the Court 

ſeldom trouble themſelves to go into the 

other Exceptions, but uſually ſay, let 

the Party anſwer according to the Report, 

or at his Peril: But yet there may be ſome 

Caſes, where the Court will indulge the 

Party to go into the reſt of the Ex- 

ceptions; as if the Defendant's Counſel 

admit one Exception to. be againſt them, 

and yet ſtrangly inſiſt there is nothing 

in any of the other Exceptions; in this 

Caſe, (though rarely) the Court will 

enter into the Merits of the reſt of the 
Exceptions ; but if they do not, yet it 

is conceived, that the Party is only 

bound to anſwer ſuch as he knows to 

be againſt him; and that if his ſecond 

Anſwer 1s reported againſt him, he may 

except and demand the Judgment of 

the Court, whether his ſecond Anſwer is 

good and ſufficient; and it was never 

thought, that the Party was in all 

Events, bound to anſwer according to 

the Report, or to be concluded there- 


by. 


Where the De= There are other Caſes, where Excep- 


2 
that be vere tions are taken ta the Anſwer, and 


mot, or is not where 


Exceptions, Ko. 459 


where the Party hath not anſwered dend toanfwey 


them at all, but inſiſts on his Right, — 


and that he is not bound, or ought to {Pr e Fe- 
anſwer them; and in this Caſe the Ba- ceptions, and 
ron generally reports, according ta the — po | 
Exceptions; becauſe he will not take up- the Court, if the 
on himſelf to judge how far the Defen- Sanght ner ts 
gant ought, or oyght not to anſwer, anſwer, 

but leave jt to be determined by the 
Court; and when it comes on upon an 

Exteption, the Court frequently diſpenſes 

with the gp on nt not — the 
Exceptions, eſpecially where they a 

r to be immaterial or in * 


itle. 


If the Court are of Opinion, againſt Baron's Report, 
the Baron's Report, on hearing the Ex- 164, — 
ceptions to it, the Report is not ſet Exceptions b. 
aſide; the Courſe is to re- refer the Ex- je.referree, 

ceptions to the Defendant's Anſwer to 
the Baron: So agreed in the Caſe of 
Wright againſt Hogan in this Court, 
Eafter Term, 1756. 


Where, upon Exceptions to Anſwers, Court divided 
the Court are equally divided, the Ex- Ex<cr%s . 
ceptions are over-ruled of courſe, Bynb. courſe. 


Rep. 47. 


Exhibits, | 


Exhibits 


Exhibits. 


FHERE a Deed or other Wri- 
ting is in a Suit in Chancery exhi- 
bited to be proved by Witneſſes, and 
the Examiner, or Camps point- 
ed certifies on the Back of it, That the 
Deed or Writing was ſhewn to the Wit- 
neſs to prove it, at the Time of his Ex- 
amination, and by him ſworn to; this 


is called an Exhibit. 
Whatis tobedb- And where Letters or other Papers, 


— — or Writings are by the Bill required 
Se: to be viewed, and indorſed by the De- 
fendant, and he to ſet forth whether 

the Name ſubſcribed thereto be his 

Hand- writing, or the Hand- writing of 

another, theſe are alſo called Exhibits; 

and the Plaintiff's Attorney, or Com- 

miſſioner need not let the Defendant 

| ſee or peruſe one Ward more of the a 

Letter, or Paper than juſt the Name; he 

but the uſual Practice is, that the whole D 

Letter or Paper is ſhewn to the De- di 

fendant, and he, or his — is pr 


Exhibit what, 


ES EIS 


permitted to take an Abſtract of the no 
Date, Parties, and Purport of the of 
Exhibit. 

| And 


eee ͤ? “k ¶ er NS A 
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T Lui» 4.4 AMO — —— — 
_ — Ce, — my —_— —_—_———y__—_—_ + ——— —— — — — — — — 
m 


Exhibits, _— 


And note, a Letter or any other Wri- Any Writing 
ting proved by the Anſwer of a De- ante ofa Be. 
fendant, can only be read againſt that Pe to be | 
Defendant, and cannot be read againſt tha Defendant 


any other Defendant in the Cauſe, unleſs *. 
proved by Depoſitions, 


Caſe of Row againſt 3 * — 5 ; 
Exchequer, Hil 


. 
* — 
* 


not permitted to do; but the Maſter 
of the Rolls put off the Cauſe, and 


gave 


462 Exhibits. 
gave Liberty to examine in the Office 
to prove the Deed, notwithſtanding Pub- 
lication had paſſed. Preced. in Chanc. 
04. - 5. 8 

A Willef ter! It js alſo held, that no Will of Land 

not to geb. ſhall be proved as an Exhibit. Bunb. 


Rep. 310, 


Depoſition made It is often neceſſary to have the Li- 
uſe of on the . 
Mearing, and Ex- herty to make uſe of Depoſitions on the 


kibit aan. A 9 . 2 . . 
ny 6 Hearing, ſaving Exceptions; ſo it is to 


Exception. prove Exhibits, as Deeds, Copies of Re- * 


But the Executi» cords, Notes, c. which the Court will 
— 2 grant upon an Attorney's Motion; and 
| et nothing but the Execution of them 
I be proved viua Voce; becauſe as 
the Witneſs might 99 en the De 
itions it might be an Inlet to Per- 

— Moſeley's Rep. 384, | 


Cauſe adjourned The Court has adjourned the Cauſe 
dre aulit on the Hearing, and have given leave 
vive Jicr. to prove Exhibits vive Voce; but or- 
dered that they ſhould be particularly 
ſet forth in So . Order, and: that it 
ſhould be ſerved on the. adverſe 

Party. I Gre. bay 


The order to It ſhould ſeem J | 7 that the Or- 
be llrud before” der to prove Eobibis wherein the 
the Hearing, Papers to be made uſe of are particu- 


larly inferred, ſhould be ſerved on the 


oppoſite 


Exhibits. 
oppoſite Attorney, ſome convenient 
Time before the Hearing. 
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With regard to examining Witneſſes, Proceedings en 
viva- Voce to . Exhibits, it is in- Be, An che 
cumbent on the Party who is to ex- Hearing. 
amine, to produce his Witneſſes in Court 
at the Hearing, (having firſt obtained 
an Order for that Purpoſe) and alſo the 
Exhibits, which are delivered together 
with the Order to the Officer, and 
the Court examines the Witneſſes ac- 


cordingly. 


And the Exhibits to be proved, muſt idem. 
be particularly mentioned in the Order, 
and they may be proved at any Time 
after the e is ſet down to be heard, 
the Crier having firſt called the Cauſe. 
And the Attorney for the oppoſite Par- 
ty is to attend; if he, does not, the 
Court will order him to attend ſitti 
the Court, or they will attach bim 
But note, the Order muſt be ſerved on 
him four Days at leaſt, before title Day 
of proving the Exhibits, and an Affi- 
wn thereof ready to produce to the 

ourt, 


Exhibits proved by Depoſitions, muſt Exhibits proved 
be ſhewn at the Hearing, if the Party A — 1 
would have any Benefit by them. Treq- ie Hearing, 

7 of Equity, 123. See Title, Witneſ- 
es, Kc. 


A 


** 


A Motion Was. made fat: an Order 
to prove an Exhibit viva Voce on the 
bibiz ge the caring. of Exeeptions to a Maſter's 
— Ke Þ nag + but the Maſter of the Rolls 
port. denied the Motion, and ſaid, that no 
ſuch cy was ever made: becauſe on 
arguing Exceptions. you can argue no- 
thing new. that was not — the Ma- 
_ OR _ _— 7 2110 


* 
\ * F | * 
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der to prove Ex- 


wy End'of te fu rue, 
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